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ADDITIONAL SUBMISSION - CONFIDENTIAL 

Proposed Sale of Coopers Island Road and Privatisation of Causeway 

Tenure, Boundary and Public Access Considerations 

This submission is made on behalf of the Recreational Fishing Alliance of NSW (RFA) in relation to 

the planned restriction of public access at Coopers Island Road and the loss of access to the 

adjoining causeway within the Tuross Lake system in the Local Government Area of Bodalla. 

A critical issue for the Committee’s consideration is the direct connection between: 

 the position adopted by NSW Crown Lands regarding ownership of the Coopers Island 
Causeway; and  

 the proposal by Eurobodalla Shire Council to dispose of Coopers Island Road  
 
The proposed sale of Coopers Island Road appears to be premised on a central assumption that the 

road no longer provides access to public land or tidal waters. This assumption arises directly from 

the position advanced by Crown Lands, based on advice from the Crown Solicitor's Office, that: 

 the causeway is privately owned; and  
 areas beyond the road, including access to the waterway, are not public land  

 
On this basis, it is understood that: 
 

 access below the Mean High Water Mark (MHWM) is effectively treated as part of the 
adjoining private holding; and  

 the road is considered to terminate without providing meaningful public access  
 
The consequence of this position is significant as in late 2025 Eurobodalla Council sought community 

feedback that Coopers Island Road is proposed to be sold as the causeway is gated and controlled 

and that access to the waterway has been effectively extinguished based on the position adopted by 

Crown Lands that the Causeway is privately owned.  

This has resulted in that a long-standing public access point to a tidal waterway is being removed on 

the basis of a contested tenure interpretation.  The RFA has previously flagged this issue in its 

original submission, however the matter has been escalated with the proposed sale of Coopers 

Island Rd and the rejection of any viable alternative locations in the area the RFA was previously 

working on. The local stakeholders wanted to preserve the unique location of Coopers Is Rd and 

nothing came close to an offset in their view. The RFA respected that position and has agreed to help 

retain access to Coopers Is Rd and re-open the Causeway to public use. 



The proposed disposal of the road is therefore not a neutral land management decision. It is 

contingent upon a specific legal characterisation of the causeway — namely that that the causeway 

is a fixture to adjoining private land. The RFA provided a submission to Eurobodalla Shire Council 

opposing the sale of Coopers Is Rd on the 14th of December 2025 1 .At the same time the RFA was 

informed that NSWDPI Fisheries had also objected to the sale of Coopers Is Rd and supported the 

RFA position. 

However, as outlined in this submission, the characterisation that the Coopers Island Causeway is 

private land by virtue of the fixture principle taken by the Crown Solicitor, is open to questions 

where the structure may not be located within private title, the underlying land may be Crown land 

(including tidal bed or foreshore) and the factual basis underpinning the advice has not been 

transparently tested. An alternative and equally plausible interpretation arises from the available 

evidence. 

The historical and cadastral material indicates that Coopers Island Road was established to provide 

access to the tidal waters of Tuross Lake, the road predates the causeway and the causeway was 

constructed later as a means of extending that access across tidal land. 

On this view the causeway is more appropriately characterised as infrastructure associated with 

the public road, rather than as a structure annexed to private land. 

The RFA has reviewed the implications for fixture analysis if the causeway originates as an extension 

of the public road, functions as access infrastructure and is physically and historically connected to 

that road then it raises a fundamental question whether, if it is a “fixture” at all, it is more properly a 

fixture to the public road corridor rather than to adjoining private land. 

This is particularly relevant where the road terminates at or near the Mean High Water Mark and the 

causeway continues beyond that point across land that may be Crown-owned. 

Established principles provide that land below the Mean High Water Mark is generally Crown land 

unless expressly alienated. If the causeway traverses tidal bed land or Crown foreshore land then 

any annexation or fixture analysis must be considered in the context of Crown ownership of that 

underlying land. 

The proposed disposal of Coopers Island Road is therefore dependent on a critical assumption that 

there is no continuing public access beyond the road. However, if the causeway is not private 

property or the underlying land is Crown land or the causeway is properly associated with the public 

road then the premise for the sale is fundamentally undermined. 

The Committee should note the following risk: 

A public road may be permanently disposed of on the basis of a tenure interpretation that has not 

been fully tested, transparently explained, or independently verified. 

This creates the potential for irreversible loss of public access, legal uncertainty and broader 

implications for Crown land management. 
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RFA Submission on Proposed Closure and Sale of Coopers Island Road and Causeway 



The link between the Crown Lands position, the Crown Solicitor’s advice and the proposed sale of 

Coopers Island Road is direct and determinative. 

If the characterisation of the causeway is incorrect or incomplete, the justification for the sale of the 

road may not stand. 

Accordingly, it is essential that: 

 the tenure and boundary position of the causeway is conclusively established; and  

 the legal assumptions underpinning the current position are fully tested before any decision 

is made that would permanently remove public access. 

 
The proposed disposal of Coopers Island Road has progressed on the assumption that no public 

access exists beyond the road. That assumption derives directly from Crown Lands’ position 

regarding the causeway — a position that has not been transparently tested or explained, yet now 

underpins an irreversible land decision 

This matter has become a significant case study for the RFA of how public access to waterways can 

be restricted based on unresolved tenure questions and reliance on legal advice that has not been 

transparently tested or explained. 

The submission is informed by: 

 publicly available historical and cadastral material  

 information provided under the Government Information (Public Access) Act 2009 (NSW)  

 direct engagement with Crown Lands and other stakeholders  
 
The RFA is a volunteer, community-based organisation representing recreational fishers across New 

South Wales. The individuals affected by this matter are: 

 everyday recreational fishing fee–paying residents  
 local families who have used the area for generations  
 shore-based anglers, small boat users, and kayak fishers  
 Local indigenous groups 

These are not commercial interests or well-resourced parties. They are ordinary members of the 

public who fund the system through licence fees and rely on continued access to public waterways. 

Access to the Coopers Island Causeway is currently restricted by gates installed by an adjoining 

landholder. This restriction has been supported by a position adopted by NSW Crown Lands, based 

on advice from the Crown Solicitor's Office, that: 

1. the causeway is privately owned  
2. and does not provide access to public land or water  

 
This position has been described by Crown Lands as “definitive”. 

Stakeholders have sought to engage constructively with Crown Lands to better understand: 

 the factual basis of the advice  

 how tenure and boundary issues were assessed  

 and how the “definitive” position was reached  
 



However, Crown Lands Legal has advised: 

“Crown Lands does not consider that further technical discussions or engagement on these issues is 

likely to be productive.” 

This position has effectively prevented stakeholders from: 

 understanding the rationale for the closure  

 clarifying factual inconsistencies  

 or engaging in meaningful dialogue  
 

This refusal raises broader concerns about: 

 transparency in public decision-making  

 accountability where public access is affected  

 and the ability of ordinary citizens to engage with government  
 
The RFA believes that where access to public waterways is being restricted, it is reasonable to expect 

that the basis for that decision can be explained and discussed. 

Introduction: 

This submission addresses the legal and factual basis underpinning the current position that the 

Coopers Island Causeway is privately owned and that Coopers Island Road does not provide access 

to public land or water. 

The Crown Solicitor’s advice has been treated as determinative by NSW Crown Lands and NSW DPI 

Fisheries. NSW DPI Fisheries is understood to have initially objected to the proposed sale of Coopers 

Island Road, before subsequently advising the RFA in early 2026 that this objection had been 

withdrawn following engagement with Crown Lands. 

The basis for this change in position has not been clearly explained, and raises legitimate questions 

regarding how considerations of public access and recreational fishing were assessed in that 

process2.  

However, that advice is expressly dependent on the material provided to counsel. Based on that 

assumption the RFA has an active GIPA being assessed by the Crown Solicitors Office seeking the 

Brief it was provided in making this determination.  The outcome of this GIPA is due on the 19th of 

April 2026.  

The original Crown Solicitor’s advice was provided to the RFA back in 2024 under an informal release 

of information. The RFA has attempted to identify material factual, cadastral and procedural issues 

that may not have been fully resolved prior to that advice being relied upon, including: 

 whether the causeway is located within private title  

 whether the underlying land is Crown land or tidal bed  

 whether historic grant boundaries (Portion 21) excluded the area  

 whether DP12290, the controlling title plan, was fully reconciled  

 whether competing historical accounts were tested  
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DPI Fisheries – Change in Position and Governance Implications 



The core position of the RFA and other interested parties has been that if the land beneath the 

causeway has not been conclusively identified, the ownership outcome cannot be treated as 

settled. 

Background: 

NSW Crown Lands have adopted a position, based on advice from the Crown Solicitor's Office, that: 

 the causeway is a fixture attached to Lots 2 and 2A (DP12290)  

 the structure is therefore privately owned  

 Coopers Island Road does not provide access to public land or water  
 

This position has informed consideration of the proposed disposal of Coopers Island Road. The issue 

is not simply whether the causeway is a fixture. The correct sequence is: 

What land does the structure sit on → then apply fixture principles 

Accordingly, two threshold questions arise: 

1. Where is the causeway located relative to title boundaries?  
2. What is the tenure of the land beneath it?  

 
Portion 21 – The Root of Title 

Portion 21 (1856 Crown grant) is the foundational title. 
It determines: 

 what land was originally granted  

 what land was excluded  
 
Key considerations include: 

 tidal waters are generally not granted unless expressly included  

 many grants include a 30.48 metre (100 link) foreshore reservation  

 the boundary of tidal land is the Mean High Water Mark (MHWM)  
 
Portion 21 is critical because it represents the original Crown grant from which all subsequent titles 

are derived, and therefore defines the outer limits of what could ever lawfully become private land.  

In tidal environments, established principles provide that land below the Mean High Water Mark, 

and often a foreshore strip (commonly 30.48 metres), remains Crown land unless expressly granted. 

If Portion 21 did not include the bed of Tuross Lake or any reserved foreshore, those areas could not 

pass into private ownership through later subdivision (including DP12290).  

When this is read together with title plan evidence indicating the causeway lies outside the current 

lot boundaries, it raises a strong and material question as to whether the structure sits on 

unalienated Crown land (lake bed or foreshore) rather than private land. 

Accordingly, Portion 21 is not just historical context — it is the starting point for determining 

whether the causeway was ever capable of forming part of private title at all. 

Implication:  If the lake bed or foreshore was not granted, it remains Crown land. 

 



Title Plan Evidence – DP12290 

DP12290 is the controlling title plan for Lots 2 and 2A. 
Under Torrens principles: 

 the plan defines legal boundaries  

 anything outside those boundaries is not part of the title  
 

Analysis indicates: 

 the causeway does not appear within the boundaries  

 it is likely excluded from the title  
 

This aligns with advice from Land Registry Services that: 

 the causeway is not part of Lot 2  

 it appears within the bed of Tuross Lake  
 
This plan is one of subdivision, of the land comprised in CT  2321-241 and CT 3548-87 (the CTs 
emanating from PA 24029, which covers the land described in DP 74029) and is of fundamental 
importance in this whole matter.  
 
As stated above, it is the title plan which forms an integral part the Certificate of Title to Lots 2 and 
2A. The text of the CT refers to the plan, which provides an unequivocal description of just where 
boundaries lie. 
 
In the top right-hand corner of the plan, we see the words “The boundaries of the land Comprised in 
the subdivision are shown by blue edging”. This description aligns exactly with that provided in CT 
7165-248, referred to by (the late) Darren Peters, Director, Titling & Plan Services at LRS, on 4 
September 2018, in which the boundaries are described as being “edged in red”. The CT plan clearly 
relies upon and is drawn with reference to DP 12290. Both DP12290 and the plan attached to and 
referred to by CT 7165-248, leave no doubt whatsoever that the causeway is excluded from the title 
to Lots 2 and 2A. 
 
The date of the survey undertaken for DP 12290 is January 1922, just 2 months after Crown Plan 
2218-3040 was completed. Again, it is (essentially) a copy of plan 2218-3040, but with a simple, yet 
extensive, re-assignment of line numbers to the multitude of bearings and distances. The additional 
field work was that required to enable the specified subdivision 

 
Crown Plan 2218-3040 and Timeline Issues 

Crown Plan 2218-3040 (1921) records the causeway as: 
“Proposed causeway” 
This indicates: 

 the causeway did not exist at the time of early Crown grants  

 it was contemplated as a later constructed feature  

There also appears to be an inconsistency in the dating of this plan within the Crown Solicitor’s 

advice, which may warrant clarification given its relevance to the historical context relied upon. 

The date of the survey, undertaken by Oswald Henry Little, of Castlereagh Street, being the location 

of the Registrar-General's office at the time, was October 1921, and "declared", on the plan, in 

November 1921 - though, the Crown Solicitor has possibly incorrectly stated the year as 1821 (see 



paragraph 13 of the Advice; adding yet further to the confusion of the CSO’s Advice). The RFA would 

likely propose that October 1921 is the date that he finished the survey. It is a huge survey which 

would have taken many weeks, even months, given the instruments used at the time.  

The stated purpose of the plan was to show (spelt then as "shew") the re-definition of roads within 

Portion 21. Of significance is the sketched depiction and textual reference to the causeway – the first 

such occasion (October 1921) in amongst the numerous plans and documents on the subject.  

The depiction appears to indicate the commencement of construction, but the associated note 

(numbered “1” and seemingly added after the finalisation of the plan) reads: “Propd causeway by 

Eurobodalla Sh Co (Rds 64-513) (No objection by Dept of Lands)”. We can be confident that 

construction of the causeway had either just commenced or was soon to commence in late 1921.  

The use of the word “proposed” raises the question of whether the sketched indication of the 

causeway on the plan was simply to show that: that it was no more than proposed at the time of the 

survey.  Regardless of these possible or likely interpretations of what is shown on the plan, we can 

almost be certain that the claim by Kirranda Pastoral Company’s solicitors (Addisons), that the 

causeway was built in the 1850’s, as referred to by the CSO at paragraph 14 of the Advice, is possibly 

incorrect. The RFA has not seen the Addison’s advice at this stage. It may well be that the CSO made 

reference to this claim and then presented considerations concerning the status of the causeway as 

a “road at common law”, etc., because of incorrectly dating the plan as 1821, instead of 1921. 

Of further significance is that the plan does not show Coopers Island Road, and so we must assume 

that it did not exist at the time of the survey: October 1921. It was only later, when a subdivision 

took place (DP 12290) that we see the road appear on paper – with its alignment being subsequently 

amended to place it in its present location. 

Historical Parish Map Evidence – Bodalla Parish 

A review of publicly available historical parish maps for the Parish of Bodalla, accessed via NSW 

historical land records, provides further context regarding the development of the road and 

causeway. 

Nine maps covering Portion 21 (the Bodalla Estate) were examined from 1887 to 1965. 

Key observations: 

 1887 map – No road or causeway  

 1918 map – No road or causeway  

 1919 map – Road appears, no causeway  

 1927 map – Road present, no causeway  

 1940 map – Proposed causeway  

 1965 onwards – Established causeway appears  
The parish map sequence does not, of itself, determine ownership. However, it provides consistent, 

independent and publicly accessible evidence that the causeway is a relatively modern structure, 

introduced well after the original grant, and not a long-standing feature of the adjoining private 

land. 

In that context, it is reasonable to seek clarification as to how this historical timeline was treated in 

the factual material provided to counsel, and whether it has been fully taken into account in forming 

the current position. 



Implications for the Crown Solicitor’s Advice and Landholder Assertions 

The parish map sequence has direct relevance to both: 

 the Crown Solicitor’s advice; and  

 assertions advanced by the adjoining landholder’s legal representatives  
 
Challenge to the 1850s Construction Narrative 

Assertions referenced in the Crown Solicitor’s advice indicate the causeway may have existed since 

the 1850s. 

However, the parish maps show: 

 no causeway in 1887 or 1918  

 road present but no causeway by 1919  

 causeway only emerging as proposed by 1940  
 

This creates a clear inconsistency between the historical mapping record and the asserted timeline. 

Implications for the Crown Solicitor’s Advice 

The parish map evidence raises a question as to whether competing historical accounts were fully 

reconciled in the material provided to counsel If the causeway did not exist until the early 20th 

century and was introduced as a proposed structure  then its legal character may differ from that of 

a long-standing feature associated with the original grant. 

Relevance to Fixture Analysis 

If the causeway: 

 post-dates the original grant  

 follows the construction of the road  

 and functions as access infrastructure  
 

then it may be more appropriately characterised as later-constructed access infrastructure rather 

than part of adjoining private land. 

Interaction with Crown Plan Evidence 

The parish maps align with Crown Plan (1921), reinforcing that: 

 the causeway was not an original feature  

 it emerged as a later addition  
 

Overall Significance 

Taken together, the historical evidence indicates: 

 the causeway is not an original feature of the granted land  

 it post-dates both the grant and the road  

 it is associated with access  
 



This raises a material question as to whether the historical context underpinning the advice fully 

reflects available evidence. 

Tidal Boundary and MHWM 

Under established law: 

 MHWM defines the boundary between private and tidal land  

 land below MHWM is Crown land unless alienated  
 

It is unclear whether MHWM was formally determined in relation to the causeway. 

The 30.48m Foreshore Reservation 

Historic grants often reserved: 

 100 links (30.48 metres) from MHWM  

If present: 

 private title does not extend to the water  

 the foreshore remains Crown land  
 

Primary Application (1922) 

The Primary Application excluded waterways. 

This may indicate: 

 waterways were never part of the title  

 or were treated as Crown land  
 

Survey Requirements 

Surveyor-General Direction No. 6 requires: 

 boundary determination  

 MHWM identification  

 Crown Lands approval  
 

This reinforces a boundary-first approach. 

Fixture Analysis 

Fixture doctrine depends on: 

 what land the structure is attached to  

If the causeway is not within private title it cannot attach to that title. 

Completeness of the Factual Brief 

The advice is based on the material provided. It is unclear whether all relevant title plans, survey 

evidence, historical mapping  were included. 



Public Access 

The causeway is currently gated and access restricted. However If ownership is not settled, access 

should not be permanently restricted. 

Governance Considerations 

Crown Lands has treated the advice as “definitive”. 

However: 

 legal advice depends on inputs  
 unresolved factual issues remain  

 
Implications 

If the position is incorrect: 

 public access may be lost unnecessarily  
 decisions may be challenged  
 Crown land may be mischaracterised  

 
RFA Recommended Way Forward 

1. Confirm cadastral location  
2. Determine MHWM  
3. Confirm tenure  
4. Verify Crown grant conditions  
5. Confirm briefing material  
6. Facilitate agency review  

 

The “Two Causeways” Issue – Inconsistent Treatment of Structures on Crown Land 

A further matter of significance for the Committee’s consideration is the presence of two distinct 
causeway structures within the Coopers Island locality, and the differing way in which they have 
been treated by NSW Crown Lands. 

Description of the Two Structures 

 The Main Causeway 

 The larger structure extending from Coopers Island Road  
 Currently the subject of the Crown Solicitor’s advice  
 Treated by Crown Lands as a fixture to adjoining private land  

The Secondary Causeway 

 A smaller constructed structure extending beyond the main causeway  
 Located on the bed of the waterway  
 Subject to a Crown land licence (Licence No. 59437)  

The two structures appear to be treated differently: 



 The secondary causeway is recognised as occupying Crown land and is the subject of a 
formal licence  

 The main causeway, which performs a similar function and is located in the same tidal 
environment, is treated as private property  

The existence of a Crown licence over the secondary causeway is significant because it indicates 
that: 

 the underlying land is recognised as Crown land (likely tidal bed);  
 occupation or use of that structure requires formal authorisation; and  
 Crown Lands has accepted that the structure is not part of private title  

This raises a key question: 

Why is one causeway treated as occupying Crown land (and requiring a licence), while the other is 
treated as a fixture to private land given that: 

 both structures are located within the same tidal system;  
 both extend across or into the bed of the waterway; and  
 both serve as access infrastructure;  

The differing treatment suggests that the tenure and ownership of the main causeway may not have 
been assessed on a consistent or fully reconciled basis. Two causeways in the same location, 
performing the same function, cannot logically sit on two different tenure foundations without clear 
explanation. 

Relevance to the Fixture Argument 

The Crown Solicitor’s advice relies on the proposition that the main causeway is a fixture to 
adjoining private land. 

However, the treatment of the secondary causeway suggests an alternative interpretation: 

 that structures of this nature, when located on tidal or submerged land, are more 
appropriately treated as occupying Crown land; and  

 that their use is regulated through licensing rather than ownership by adjoining landholders  

Broader Implication 

The existence of two similar structures, treated differently, raises a broader concern whether the 
current position relies on a selective application of tenure principles rather than a consistent 
application of cadastral and Crown land law. 

Need for Clarification 

The Committee may wish to seek clarification from Crown Lands as to: 

1. The tenure basis for issuing Crown Licence 59437 over the secondary causeway;  
2. The basis upon which the main causeway is treated differently;  
3. Whether both structures are located on Crown land below the Mean High Water Mark; and  
4. Whether a consistent approach has been applied in determining ownership.  

The presence of two causeways, treated differently, provides a clear and tangible example of: 



 inconsistency in tenure interpretation;  
 uncertainty in the application of legal principles; and  
 the need for further scrutiny before conclusions are treated as definitive.  

Where materially similar structures are treated in fundamentally different ways, it is appropriate 
to question whether the underlying assumptions have been fully tested. 

Conclusion 

This is fundamentally a factual and cadastral issue. If the causeway is not within private title, 

ownership cannot be resolved by reference to that title alone.  This gives the RFA a credible basis to 

question whether the factual brief to counsel was complete and accurate.   

It is not clear to the RFA of how competing factual assertions were tested or reconciled before being 

relied upon. There appears to be an inconsistency in the dating of the relevant Crown Plan, which 

records the causeway as “proposed” in 1921. This is difficult to reconcile with assertions that the 

structure existed in the 1850s.  

It is also not clear how these competing factual positions were reconciled in the material provided to 

the Crown Solicitor. Given that legal advice of this kind depends on the accuracy of the factual brief, 

this raises a question as to whether the historical context underpinning the advice was fully tested. 

This highlights the importance of ensuring that all relevant survey, title and historical material are 

carefully verified before conclusions are treated as definitive.  

Portion 21 establishes the original extent of the grant, and when read together with DP12290, it 

raises a serious question as to whether the causeway was ever included in private title. The question 

is not whether the causeway is attached to Lot 2 — it is whether it was ever part of the land granted 

under Portion 21 in the first place.  

Stakeholders are unable to understand or test the basis of the decision that has seen access 

removed without transparent explanation and legal advice has been treated as definitive despite 

unresolved factual issues. 

Recommendations 

Recommendation 1 – Independent Tenure and Boundary Determination 

The Committee recommends that the NSW Government require an independent cadastral and 

tenure assessment to be undertaken, in any case where public access to land or waterways is 

proposed to be restricted, to determine: 

 the precise location of relevant structures relative to title boundaries;  
 the position of the Mean High Water Mark (MHWM), where applicable; and  
 the tenure status of the land in question.  

 
Such assessment should be completed prior to any final determination being made or relied upon 

and should also include a recreational fishing representative in the assessment. 

Recommendation 2 – Verification of Factual Basis for Legal Advice 



The Committee recommends that government agencies ensure that all relevant factual, cadastral 

and historical material is identified, tested and reconciled prior to seeking legal advice from the 

Crown Solicitor's Office. 

Further, the Committee recommends that legal advice not be treated as determinative where the 

underlying factual foundation remains incomplete or contested. 

Recommendation 3 – Transparency and Stakeholder Engagement 

The Committee recommends that NSW Crown Lands adopt formal protocols requiring: 

 reasonable and timely engagement with affected stakeholders;  
 provision of clear explanations of the basis for decisions affecting public access; and  
 opportunities for clarification of technical and factual matters prior to finalisation of agency 

positions.  
 

Recommendation 4 – Interim Protection of Public Access 

The Committee recommends that, where there is uncertainty regarding land tenure or ownership, 

public access to waterways and associated infrastructure should not be permanently restricted until 

such matters are conclusively resolved. 

This may include consideration of interim measures to preserve access pending determination. 

Recommendation 5 – Use of “Definitive” or “Settled” Positions 

The Committee recommends that government agencies adopt clear guidelines governing the use of 

terms such as “definitive” or “settled” in relation to legal or tenure positions. 

Such terms should only be used where: 

 the underlying factual and cadastral position has been fully verified; and  
 there is no material uncertainty affecting the conclusion.  

 
Recommendation 6 – Application of Surveyor-General Requirements 

The Committee recommends that relevant agencies ensure consistent application of Surveyor-

General Directions and associated requirements in matters involving: 

 tidal boundaries;  
 Crown land; and  
 boundary determination.  

 
In particular, the Committee recommends that boundary determination precede legal conclusions in 

such cases. 

Recommendation 7 – Statewide Review of Public Access Points 

The Committee recommends that the NSW Government undertake a statewide review of public 

access points to waterways on Crown land, with a view to: 

 identifying locations where access has been restricted or lost;  
 assessing whether such restrictions are supported by verified tenure positions; and  
 ensuring that public access is preserved wherever appropriate.  



 
The Committee may further wish to emphasise that: 

Public access to waterways is a fundamental community expectation, and decisions affecting such 

access should only be made where the underlying tenure and legal position is clear, transparent and 

capable of withstanding independent scrutiny. 

Update to Previous RFA Submission and Request for Further Consideration 

The Recreational Fishing Alliance of NSW (RFA) previously provided a detailed submission to this 

Inquiry in 2025, which emphasised the importance of retaining access to waterways as a core pillar 

of the Alliance’s broader “8Rs” framework—particularly the principle of “Retain Access,” which 

recognises that access to Crown land, foreshores, and associated infrastructure is fundamental to 

recreational fishing participation across New South Wales. 

Since the lodgement of that submission, a number of significant developments have occurred which 

materially expand upon, and in some respects intensify, the concerns originally raised.  

These include: 

 the emergence of the Coopers Island case as a live example of potential access loss despite 
long-standing public use; 

 reliance by decision-makers on Crown Solicitor advice that has not been publicly tested 
against its underlying factual assumptions; 

 ongoing challenges encountered by the RFA in seeking access to relevant information under 
the GIPA Act, limiting transparency and scrutiny; and 

 the introduction of the Crown Land Management Amendment (Statutory Review) Bill 2026, 
which introduces legislative mechanisms that may validate decisions, alter land use, and 
facilitate the transfer of Crown land out of the public domain. 

 
Taken together, these developments reinforce and elevate the core themes of the RFA’s original 

submission—namely, that access to waterways is being progressively eroded through a combination 

of administrative decision-making, limited transparency, and insufficient statutory protection. 

Accordingly, the RFA respectfully requests that the Committee afford appropriate latitude to 

consider this submission as an update and expansion of its original evidence, reflecting matters that 

have arisen since the initial submission was made. These subsequent developments provide 

important context for the Committee and demonstrate that the issues identified are not 

hypothetical, but are actively occurring within current decision-making frameworks. 

Additional Note on Engagement with Crown Lands 

At the time of preparing this submission, stakeholders have made continued efforts to engage 

constructively with NSW Crown Lands to better understand the factual and cadastral basis 

underpinning the current position on the Coopers Island Causeway. However, Crown Lands Legal has 

recently advised that the matter is considered settled and that: “further technical discussions or 

engagement on these issues is not likely to be productive,” and has instead directed stakeholders to 

pursue access to information through formal processes under the Government Information (Public 

Access) Act 2009 (NSW). 



This position is difficult to reconcile with the fact that relevant material in this matter — including 

survey information and the Crown Solicitor’s advice — has previously been made available to 

stakeholders under the informal release provisions of section 8 of the GIPA Act. 

As a result, stakeholders are now effectively being compelled to pursue formal GIPA applications in 

order to seek clarification of matters that are technical in nature and which may otherwise be 

capable of resolution through direct engagement. 

It is not clear why this shift in approach has occurred. 

At the time of writing, stakeholders remain willing to engage constructively with Crown Lands and 

are continuing to seek clarification and feedback in relation to the issues raised in this submission. 

Closing Observation 

The RFA feels that where decisions affecting long-standing public access are being made, there is a 

strong public interest in ensuring that the underlying factual basis can be understood, tested and, 

where necessary, clarified through open and reasonable engagement. 

Final Disclosure and Context Statement 

This submission is provided in good faith and is informed by: 

 publicly available material; and  

 information made available under section 8 of the Government Information (Public Access) 

Act 2009 (NSW) (GIPA Act), being an informal release by NSW Crown Lands subject to 

conditions.  

The Crown Solicitor’s advice referred to in this submission has been provided to certain stakeholders 

under those arrangements. Approval has also been obtained by the RFA of NSW from Crown Lands 

for that advice to be shared, on a confidential basis, with Members of the NSW Legislative Council 

Select Committee on Access Restrictions to Public Lands and Waterways.  

The Hon Mark Banasiak, as Chair of the Committee, has access to the relevant material. Committee 

Members seeking to review the advice are encouraged to liaise directly with the Chair’s office 

regarding appropriate access arrangements. When seeking approval to share this advice, the RFA 

indicated to Crown Lands that this would be an more appropriate course of action rather than the 

RFA attaching the advice to this submission.  

Whilst this submission does not disclose the content of that advice, it raises matters concerning the 

factual and procedural context in which it has been relied upon and should be treated as 

confidential. 

Regards 

 

Stan Konstantaras 

RFA of NSW 



Annexure 1: 

The Recreational Fishing Alliance of NSW            
Promoting Sustainable Fishing  
 
Mr Stan Konstantaras 
NSW Recreational Fishing Alliance 
14th December 2025  
president@rfansw.com.au  
 

Submission on Proposed Closure and Sale of Coopers Island Road and Causeway 

Att: Eurobodalla Shire Council 

As a statewide advocacy body representing the interests of land and boat based fishers, the 

Recreational Fishing Alliance of NSW (RFA)  has a strong and long-standing interest in maintaining 

and enhancing fair, safe and sustainable access to our public lands and waterways. Access to these 

areas is not only a cornerstone of recreational fishing and boating, but also a fundamental public 

right that supports healthy communities, cultural connections and thriving local economies. 

Recreational fishing is one of the most popular outdoor activities in New South Wales, with more 

than one million people participating annually. It is an activity that crosses generational, cultural, 

and socio-economic boundaries, providing opportunities for families, community groups, and 

individuals of all backgrounds to spend time outdoors. Access to public lands and waterways are the 

lifeblood of this pastime. When these areas are locked away through physical barriers, legislative 

changes, or overly restrictive management or sale, the impacts go far beyond inconvenience — they 

erode community traditions, restrict low-cost recreational opportunities, and undermine the sense 

of ownership and connection people have with their local environment. 

The economic contribution of recreational fishing to NSW is substantial, injecting hundreds of 

millions of dollars each year into regional and coastal communities through tourism, hospitality, 

tackle retail, boating services, and more. Access restrictions can have a direct and measurable 

impact on these local economies, reducing visitation and diminishing opportunities for small 

businesses that rely on fishing-related tourism. Ensuring open and well-managed access to public 

lands and waterways is not just a matter of fairness, it is a critical economic driver for NSW. 

In 2023, the RFA introduced a strategic framework designed to address the most pressing challenges 

facing recreational fishing in New South Wales. These “8” pillars collectively aim to ensure 

sustainable fisheries, fair access, and the long-term enjoyment of recreational fishing for all 

communities. 

One of the central pillars of this framework, “Retain Access,” highlights the critical importance of 

maintaining and enhancing access to fishing areas across the state. Access is not limited to physical 

infrastructure like boat ramps, jetties, and wharves; it also includes the ability to reach fish stocks via 

Crown lands, Travelling Stock Routes, paper roads, and other public lands and roads. 

By also occasionally advocating for the retention and improvement of these access points through 

the objection to sale, negotiated land swaps or compulsory acquisitions, the RFA seeks to prevent 

unnecessary closures or restrictions that would limit participation in recreational fishing and passive 

boating for all members of the community. There are precedents where recreational fishing groups 
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have objected to the sale of public roads and these have been withdrawn after negotiated outcomes 

were successful between these groups and the surrounding land owners. In fact, access has been 

improved in good faith gestures from the surrounding landowners and communities once again live 

in harmony without the constant threats to fishers and boaters trying to access the waterway and 

additional angst to the landowners. 

The RFA has provided some background context to its submission as follows; 

 Historic public use: Coopers Island Road and causeway to the Island have provided access to 

Tuross and Trunketabella Lake and Bowns Creek and their shorelines for recreational fishers 

and kayakers for over 100 years. 

 Cultural heritage significance: The area holds Aboriginal cultural and traditional fishing 

significance, with evidence of thousands of years of Indigenous access. 

 Current land status: Council’s exhibition notes that the causeway is now privately owned, 

but historically functioned as a public road and access corridor. 

The RFA notes that Council has failed to consider the risks of a full sale to a private owner as outlined 

below; 

 Restricts longstanding public and recreational access to a public road and it could limit 

Aboriginal access to traditional cultural sites. 

 Ignores the community benefit of retaining and helping to improve public and cultural 

access. 

There are many proposed solutions that Council has also failed to consider and include as part of 

consultation as set out below; 

a) Community Trust  

 Council could transfer ownership of the road to a trust; ensuring management, 

maintenance, and governance remain community-led. 

 This supports long-term stewardship, protects cultural heritage, and maintains public access. 

b) An Agreement-Based Transfer or Compulsory Acquisition of Small Private Parcel of land to allow 

access to the waterway in return for the gifting of a section of Coopers Is Rd that is overgrown and 

currently inaccessible to the public. (There is a misnomer that all the sections of road as indicated in 

the Councils consultative documents are accessible “public roads”. This is not the case and highly 

misleading). 

 Council supports an agreement-based transfer or compulsory acquisition under the Land 

Acquisition (Just Terms Compensation) Act 1991 to establish a permanent access corridor to 

the foreshore below mean high tide mark. 

This guarantees; 

o Over 100 years of continued access for fishers and kayakers. 

o Thousands of years of traditional Aboriginal access. 

o Protection of recreational and cultural heritage values for future generations. 



 

c) Legal / Policy Support 

 Crown Lands policy allows vesting of closed roads as reserves for community or public 

purposes rather than private sale. 

 Easements or heritage and other agreements could formalize public and Aboriginal access 

rights while ensuring maintenance and cultural protection. 

 Foreshore reserves, public dedication or waterfront licence conditions are legal instruments 

that should be investigated.  

The basis for Council’s new decision as outlined in its consultative documents hinges on a Crown 

Lands survey and a Crown Solicitor’s finding of private ownership of the causeway and adjoining land 

— but the RFA will argue that this doesn’t necessarily justify sale of the public road itself, especially 

when the road has historically provided public access to waterways. The logic conflates the position 

of “lack of current lawful access to public land/water via this road” with “no community benefit.” 

The RFA and many critics say that this assumption deserves deeper scrutiny, particularly given the 

area’s social, cultural, and recreational use. 

The public documentation does not (yet) seem to include any alternative proposals (e.g. picnic areas, 

rest stops or cultural heritage protection). This has raised concerns from the RFA that the Council is 

effectively offering just one narrowly defined outcome (sale to the adjoining landowner), rather than 

a genuine inclusive community decision-making process. This leads the RFA to ask what form of 

engagement or consultation with other interested parties like recreational anglers and local 

indigenous group did Council engage with prior to determining that sale of the land to the 

landowner was the only alternative option in its consultative process?  

Council claims that closing Coopers Island Road and transferring it to the adjoining landowner 

“makes sense,” arguing there is “no community benefit” because there is no longer public access to 

land or water. Council also states that other access points exist and highlights a $130,000 upgrade to 

the Tuross River bridge boat ramp, which it says is only three kilometres from Coopers Island Road. 

However, these assertions are misleading. The nearest alternative formal and safe access points to 

Bowns Creek and Trunketabella Lake require an 18-kilometre round trip by canoe or kayak, not the 

short distance Council suggests. These areas have long been recreational fishing areas, hosting well-

established Recreational Fishing Havens (RFHs) and supporting local fishing communities for 

decades. 

Additionally, it appears likely that negotiations with the adjoining landowner have already occurred. 

The RFA would not be remiss in assuming discussions and negotiations have already occurred with 

the landowner, and therefore could call for all relevant correspondence, briefings, and negotiations 

to be released to ensure transparency and to confirm whether the outcome has been pre-

determined. 

As President of the RFA I asked for and was granted access to the Crown Solicitors advice under the 

provisions of Section 8 (Informal Release of Government Information) of the Government 

Information (Public Access) Act 2009 . This information was being shared with me on a confidential 

basis and on the understanding that it would not be disclosed without the prior written approval of 



the Crown Lands Minister, or their delegate.  That was in October 2024 and to date it has only been 

shared once by me with prior approval.  

I will share my opinion that the Crown Solicitor’s advice, which raises doubts about Crown 

ownership on the limited materials provided, it is my view that it does not address the threshold 

issue of whether the causeway is lawfully constructed on Crown land, nor does it adequately 

consider historical public access and use. These omissions substantially limit the weight that can be 

placed on the advice in determining access rights or future management of the causeway. 

I also note that the advice does not explore alternative legal mechanisms by which new lands 

forming part of a waterway may have remained vested in the Crown. Nor does it address whether 

exclusion of waterways from a primary application is itself indicative of an intention that those areas 

remain Crown land. The advice is expressly confined to a narrow ownership analysis and avoids 

forming views on adverse possession, legality of construction, or the lawfulness of restricting access.  

Consequently, it does not resolve — and should not be treated as resolving — the following matters: 

 whether the causeway is a lawful structure; 

 whether the public may lawfully be excluded from using it; 

 whether Crown Lands acted within power in purporting to prohibit access; or 

 whether Council and Crown Lands have discharged their obligations to protect public access 

and Crown interests. 

These unresolved issues are central to the current dispute. I am of the view that this advice requires 

further consideration and rigorous analysis before reliance upon it. 

Recommendation 
The RFA has great concerns regarding the proposed closure and sale of Coopers Island Road. This 
area has long provided important public access to the waterway and holds significant value for 
recreation, environmental appreciation, and Aboriginal cultural heritage.  
Any proposed changes must consider the public interest and the ongoing need to support equitable 

access. We respectfully urge Council to consider alternatives to a full road closure and sale, 

specifically those that protect public access while addressing land management needs.  

In particular, we request that Council: 

1. Initiate a transfer of the graded and publically accessible road to a community-managed 

trust, rather than selling the entire road reserve to a private owner. This arrangement would 

apply to the main, graded access road extending from the highway to the Coopers Island 

causeway gate and would ensure transparent, community-centred management of this 

important access point. 

2. Support a negotiated land swap with the adjoining landowner to secure a small access 

corridor to the waterway in return for the section of Coopers Island Rd that is not 

maintained and not accessible or alternatively support the undertaking of a compulsory 

acquisition of a very small parcel of private land. Both of these actions would establish a 

permanent public access corridor to the foreshore below the mean high tide mark, 



safeguarding continued access for the community and honouring over a century of use by 

local residents as well as thousands of years of Aboriginal connection to the area. 

These alternatives offer a balanced, pragmatic approach that respects community expectations, 

recognises cultural history, and supports responsible land management. We ask that Council 

carefully consider these options and engage openly with stakeholders. 

Taking these steps ensures Council demonstrates leadership in protecting cultural heritage, 

recreational access, and community interests. It balances legal, cultural, and social considerations, 

preserves longstanding use of Coopers Island Road, and secures public and Indigenous access for 

generations to come. 

Regards 

 

Stan Konstantaras 

RFA of NSW  

 
Appendix: 
 
Below is the proposed road sale, which includes the section of road that Council has maintained and 
the “fork” to the highway to the south that is not accessible and overgrown. This is proposed in the 
land swap for a small section of access to the waterway which is private land. 
 

 
 
 
 
 
 
 



Below is an image of the small section of land needed to access the waterway. 
 

 

Below are images of the section of road / paddock that could be swapped that is not “public road” 

and does not provide access to the highway. 

 

 

 



 

AI generated impression of how the public road could also be further utlilsed. 

 

 

 

 

 

 



Annexure 2: 

DPI Fisheries – Change in Position and Governance Implications 

It has been publicly indicated during recent Budget Estimates proceedings that NSW DPI Fisheries 

initially lodged an objection to the proposed disposal of Coopers Island Road. It now appears that 

this objection may have subsequently been withdrawn. 

This apparent change in position raises a number of important governance questions which are 

directly relevant to the Committee’s inquiry, including: 

 
• whether the original objection was based on concerns relating to public access to fisheries  
       resources;  
• what factors led to the withdrawal of that objection;  
• whether the change in position was influenced by the Crown Lands interpretation of tenure;  
• whether the implications for recreational fishing access were fully considered in that 

process.  
 

Relevance to Recreational Fishing Licence Holders 

Recreational fishers in New South Wales are required to pay licence fees, which contribute to the 

management and improvement of fishing opportunities. Access to waterways is fundamental to 

those opportunities. If access points are lost, the value of the recreational fishing system is directly 

diminished. In that context, the perceived shift in position gives rise to a broader concern whether 

the interests of licence-paying recreational fishers are being consistently represented and protected 

when access is at risk. 

Interaction with Crown Lands Position 

The timing of the apparent change in position also raises a further question whether DPI Fisheries’ 

position has become aligned with, or dependent upon, the tenure conclusions adopted by Crown 

Lands. Where those tenure conclusions remain subject to unresolved factual questions, this creates 

a risk that: 

• policy and access outcomes are being driven by unverified assumptions; and  
• agencies may be relying on a position that has not been fully tested.  
 

Why This Matters for the Committee 

This issue extends beyond Coopers Island, it raises broader questions regarding: 

• how government agencies coordinate positions affecting public access;  
• how changes in position are documented and explained; and  
• how the interests of recreational fishers are represented in decision-making processes.  
 

Request for Clarification 

The Committee may wish to seek clarification from DPI Fisheries as to: 

1. The basis of its original objection to the proposed road disposal;  



2. The reasons for any subsequent withdrawal or change in position;  
3. Whether the Advisory Council was consulted; and  
4. How recreational fishing access impacts were assessed. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Annexure 3: 

Technical Review of Survey Plans Referenced in Crown Solicitor’s Advice  

Crown Plan 2218-3040, DP 74029 and DP 12290 

This review examines key survey and title plans referenced in the advice provided by the Crown 

Solicitor's Office dated 2 August 2024, and considers their relevance to the determination of the 

ownership and tenure of the Coopers Island Causeway. 

The plans reviewed include: 

 Crown Plan 2218-3040  

 DP 74029 (Primary Application plan)  

 DP 12290 (Subdivision and title plan)  

These documents are central to understanding the cadastral position of the causeway and the 

boundaries of the adjoining titles. 

These plans have been examined because they have been referred to by the Crown Solicitor’s Office 

in the Advice provided to Crown Lands, dated 2 August 2024. In addition, and importantly, DP 12290 

is also referred to in the CT for Lots 2 and 2A, dated 26 July 2018, with Kirranda Pastoral Company 

Pty Ltd listed in the First Schedule – mortgaged to the NAB. Within the DP, under the heading “Title 

Diagram”, DP 12290 is listed for both Lots 2 and 2A and, most importantly, that plan is determinative 

as far as the boundaries of Lots 2 and 2A are concerned.  

As described below, where DP 12290 is examined in detail, the plan shows very clearly that the 

causeway is excluded from the title. Strangely, though by no means surprising, the Crown Solicitor’s 

Office Advice makes no reference to this CT, which, unfortunately, at the time it was accessed 

(26/07/2018) had not been “issued for the current edition of this folio. Control of the right to deal is 

held by the National Australia Bank Limited.” The only reference available on the document provided 

is “Folio: Auto Consol 10239-145”. It may now be available in its final form. 

1. Importance of DP 12290 as the Controlling Title Plan 

These plans are examined because they have been referred to by the Crown Solicitor’s Office in the 

Advice provided to Crown Lands, dated 2 August 2024. In addition, and importantly, DP 12290 is also 

referred to in the CT for Lots 2 and 2A, dated 26/07/2018, with Kirranda Pastoral Company Pty Ltd 

listed in the First Schedule – mortgaged to the NAB. Within the DP, under the heading “Title 

Diagram”, DP 12290 is listed for both Lots 2 and 2A and, most importantly, that plan is determinative 

as far as the boundaries of Lots 2 and 2A are concerned. As described below, where DP 12290 is 

examined in detail, the plan shows very clearly that the causeway is excluded from the title. 

Strangely, though by no means surprising, the Crown Solicitor’s Office Advice makes no reference to 

this CT, which, unfortunately, at the time it was accessed (26/07/2018) had not been “issued for the 

current edition of this folio. Control of the right to deal is held by the National Australia Bank 

Limited.” The only reference available on the document provided is “Folio: Auto Consol 10239-145”. 

It may now be available in its final form. 

DP 12290 is of primary importance as it is: 



 the subdivision plan referenced in the Certificate of Title (CT) for Lots 2 and 2A;  

 the plan that defines the legal boundaries of those lots; and  

 the authoritative document for determining what land is included within the title.  

As noted in the CT for Lots 2 and 2A (dated 26 July 2018), DP 12290 is explicitly identified as the Title 

Diagram, meaning: 

It is determinative of the extent of land held under those titles. 

The plan itself clearly states: 

“The boundaries of the land comprised in the subdivision are shown by blue edging.” 

When examined in detail, DP 12290 indicates that: 

 the causeway lies outside the defined boundaries of Lots 2 and 2A; and  

 the structure is not included within the land comprised in those titles.  

This interpretation is consistent with correspondence from NSW Land Registry Services (Annexure 3) 

indicating that the causeway is not part of Lot 2 and appears to be located within the bed of Tuross 

Lake.  

Report on Crown Plan 2218-3040, DP 74029 and DP 12290 

As a reminder, these plans are examined because they have been referred to by the Crown 

Solicitor’s Office in the Advice provided to Crown Lands, dated 2 August 2024. In addition, and 

importantly, DP 12290 is also referred to in the CT for Lots 2 and 2A, dated 26/07/2018, with 

Kirranda Pastoral Company Pty Ltd listed in the First Schedule – mortgaged to the NAB. Within the 

DP, under the heading “Title Diagram”, DP 12290 is listed for both Lots 2 and 2A and, most 

importantly, that plan is determinative as far as the boundaries of Lots 2 and 2A are concerned. As 

described below, where DP 12290 is examined in detail, the plan shows very clearly that the 

causeway is excluded from the title. Strangely, though by no means surprising, the Crown Solicitor’s 

Office Advice makes no reference to this CT, which, unfortunately, at the time it was accessed 

(26/07/2018) had not been “issued for the current edition of this folio. Control of the right to deal is 

held by the National Australia Bank Limited.” The only reference available on the document provided 

is “Folio: Auto Consol 10239-145”. It may now be available in its final form. 

2. Crown Plan 2218-3040 – Context and Timing 

Crown Plan 2218-3040 represents an early and significant survey of Portion 21. 

Key features include: 

 Survey conducted in October 1921 by Oswald Henry Little;  

 Plan declared in November 1921;  

 Purpose stated as the redefinition of roads within Portion 21.  

Of particular relevance is the depiction of the causeway. 



The plan includes: 

 a sketched representation of the causeway; and  

 a notation reading: 

“Proposed causeway by Eurobodalla Shire Council (No objection by Department of Lands)” 

This wording is significant because it indicates that: 

 the causeway was proposed infrastructure at the time of the survey;  

 it was not an existing, long-standing feature of the land; and  

 construction had either not commenced or was in its early stages.  

This is consistent with the broader historical record and aligns with parish map evidence indicating 

that the causeway did not exist prior to the early 20th century. 

Clarification of Plan Date 

It is noted that the Crown Plan is dated 1921. 

Any discrepancy in the interpretation of this date is important, as it directly informs: 

 the historical context of the causeway; and  

 the timing of its construction relative to the original Crown grant.  

Accurate dating is therefore essential to understanding whether the causeway could form part of 

the original landholding. 

3. Absence of Coopers Island Road in 1921 Plan 

Crown Plan 2218-3040 does not depict Coopers Island Road. 

This suggests that: 

 the road, in its current alignment, was not established at the time of the 1921 survey; and  

 the present road alignment emerged through subsequent subdivision processes.  

The road first appears in later plans, including DP 12290. 

This sequencing is important: 

The road predates the constructed causeway, and the causeway appears to have been introduced 

later as a means of extending access. 

4. DP 74029 – Primary Application Plan 

DP 74029 is effectively a reproduction of Crown Plan 2218-3040 and was prepared to accompany 

Primary Application 24029. 

Relevant details include: 



 Primary Application lodged in November 1923;  

 Certificate of Title issued in January 1924;  

 Title description based on land defined in DP 74029.  

The relationship between these plans confirms that: 

 the land brought under the Torrens system was defined by reference to the Crown Plan; and  

 the causeway, at that time, was only proposed rather than established.  

5. DP 12290 – Subdivision and Boundary Definition 

DP 12290 is the subsequent subdivision of land derived from the Primary Application. 

Key features: 

 Survey conducted in January 1922;  

 Subdivision of land within CT 2321-241 and CT 3548-87;  

 Formation of Lots 2 and 2A;  

Most importantly: 

DP 12290 defines the legal boundaries of the land currently held under those titles. 

When read together with the Certificate of Title: 

 the plan clearly establishes what land is included;  

 anything outside those boundaries is excluded from the title.  

On examination: 

The causeway is not included within those boundaries. 

6. Relationship Between Plans and Title 

A fundamental principle of Torrens title is that: 

The Certificate of Title, together with the referenced plan, conclusively defines the boundaries of 

the land. 

Where a CT refers to a plan (such as DP 12290): 

 that plan is authoritative;  

 it determines the extent of ownership;  

 and it overrides general assumptions about adjoining land.  

In this context: 



 DP 12290, as the Title Diagram, must be the primary reference point for determining 

whether the causeway is included in the title.  

7. Implications for the Causeway 

When the plans are considered together: 

 Crown Plan (1921) identifies the causeway as proposed;  

 DP 74029 carries forward that position into the Primary Application;  

 DP 12290 defines the final title boundaries and excludes the causeway.  

This sequence strongly suggests that: 

 the causeway was not part of the original granted land;  

 it was introduced later as infrastructure;  

 and it was not incorporated into the subsequent Torrens title boundaries.  

8. Relevance to the Crown Solicitor’s Advice 

The Crown Solicitor’s advice relies on interpretation of tenure and ownership. 

However, the significance of the title plan (DP 12290) is critical to that determination. 

The material reviewed raises a question as to whether: 

 sufficient weight was given to the determinative nature of the Title Diagram;  

 the exclusion of the causeway from the title boundaries was fully considered; and  

 the sequencing of the plans and their implications for ownership were fully reconciled.  

9. Conclusion 

The survey and title evidence indicates that: 

 DP 12290 is the controlling document for determining ownership of Lots 2 and 2A;  

 the causeway appears to be excluded from those titles; and  

 the structure is more consistent with later-constructed infrastructure than with land forming 

part of the original grant.  

These matters raise legitimate questions regarding the cadastral and factual foundation 

underpinning the current position on ownership. 



 



 



 



 



 



 



 



 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Annexure 4: 

COOPERS ISLAND ROAD AND CAUSEWAY - Briefing note Provided to the RFA and ESC 

Re meeting with ESC General Manager Mark Ferguson on 23 March 2026 – with Andrew Greenway 

ESC Property Manager, and community members Max Castle (Vice President of the Recreational 

Fishing Alliance NSW) and Peter Cormick (retired Registered Surveyor) 

_________________________________________________________________________ 

Background 

1. Following advice to council from Crown Lands, dated 12 September 2024, that 

“investigations have determined that the Causeway is not Crown land … and is owned by the 

owner of …Lots 2 and 2A”, council had proposed the sale of Coopers Island Road, on the 

basis that it had become a road ‘to nowhere’. Because of widespread community objection 

to this proposal, council has since put this proposal on hold. The matter has now become 

one of focus on the legal status of the causeway. The Crown Solicitor’s Office advice upon 

which Crown Lands issued its determination, that the causeway is private property, has been 

made available to a limited number of people including the participants of this meeting, with 

strict confidentiality provisions attached to that release. 

2. Putting aside for the moment the CSO’s Advice, the legal status of the causeway can be 

considered independently of that Advice, based on advice from Land Registry Services and 

through reference to the legal aspects of boundary surveying as they apply in NSW. 

What is the legal relationship of the causeway with Lots 2 and 2A ?  

3. A good starting point to answering this question is an email from council’s former Registered 

Surveyor, David Sledge, to council’s Property Manager, Andrew Greenway, dated 4 

September 2018, sent on the day David Sledge received a response to the various questions 

he posed to Land Registry Services, in an email dated 2 August 2018. The LRS response came 

from (the late) Darren Peters, Director, Titling & Plan Services. 

4. In summary, the LRS agreed with David Sledge’s view and stated that, in referring to 

Certificate of Title Vol 7165 Fol 248, the causeway is “not part of Lot 2 …”. This authoritative 

opinion is at complete odds with that provided by the Crown Solicitor’s Office that the 

causeway is a fixture affixed to Lots 2 and 2A, and almost certainly was not incorporated into 

the CSO brief provided by Crown Lands. Did council share this advice with Crown Lands?  

5. From a purely cadastral surveying perspective, the causeway rests upon the Crown-owned 

lake bed, and is connected to the council-owned road (which has its easterly end at the 

MHWM, landward from which a banded Crown reserve of 30.48 m exists), and to the banks 

and lakebed, all of which is Crown land. This account is entirely consistent with the opinion 

expressed by the LRS and the well-established legal aspects of boundary surveying as they 

apply in NSW. 

 

6. CT Vol 7165 Fol 248, with its all-important title plan, DP12290, referred to by the LRS, leaves 

no doubt that Lots 2 and 2A are, legally, entirely separate from the causeway.  



7. A copy of a pertinent part of CT 7165-248 is provided at the end of this document, as are 

copies of parts of DP12290. These documents, and many more, can be accessed, in fine 

detail, through the link https://hlrv.nswlrs.com.au/.  

8. DP12290, dated January 1922, shows very clearly, at Diagram C, that the causeway, not 

quite complete at that stage, is very much a continuation of the public road/right of way; 

and that they share the very same purpose: enabling public access to and about the tidal 

waters of the Tuross Lake from the Princes Highway.  

9. Now, turning to the CSO’s Advice to Crown Lands: in a nutshell it is that the causeway is a 

fixture “affixed to land owned by the Bodalla Company … as at February 1922, or its 

successor” – that, being affixed to Lots 2 and 2A, it is private property. 

10. This view by CSO Director Cheryl Drummy was reached after having decided that she was 

not able to establish “that the causeway was opened as a road” - despite it having been 

labelled as such on DP 12290 - nor able to establish that a case of adverse possession could 

be established by the owners of Lots 2 and 2A. In fact, adverse possession against the Crown 

is nigh impossible, if not impossible. See section 13.1 of the Crown Land management Act 

2016 (CLM Act). 

11. We submit that the arguments presented by the CSO in support of the ‘fixture contention’ 

are deeply flawed, for the following reasons: 

a. It ignores the contradictory LRS advice of 4 September 2018, referred to above, 

which expressly states the causeway is not part of Lot 2 – that is, it is not ‘fixed to’ 

Lot 2 

b. Having been unable to “positively establish that the causeway is a road [CSO 

Director Ms Drummy considered] that it should be understood to be a fixture, by 

relying upon case law which actually contradicts her conclusion. She refers to a 

landmark case on fixtures in NSW, Australian Provincial Assurance Co Ltd v Coroneo 

(1938) 38 SR (NSW) 700, Jordan CJ (at p 712), which expressly held that “The 

question of whether a chattel has become a fixture depends upon whether it has 

been fixed to land, and if so for what purpose. If a chattel is actually fixed to land to 

any extent, by means other then its own weight, then prima facie it is a fixture … if it 

is not otherwise fixed but is kept in position by its own weight, then prima facie it is 

not a fixture …”. Ms Drummy has assumed that: 

i. The causeway is a chattel (as one might regard a TV); and that 

ii. It is fixed to the land on which it is situated by means other than its own 

weight. 

These assumptions are quite extraordinary. The causeway has somehow assumed the quality of 

being a chattel and then it is assumed to be in its position other than by its own weight. Ms Drummy 

states that “it is likely to be fixed to the land on which it is situated by means other than its own 

weight” without providing any explanation for this ‘likelihood’. (emphasis added) 

c. As to the further requirements of the ‘fixture test’ referred to, Ms Drummy states 

that “… there is no material before me that demonstrates an intention that the 

https://hlrv.nswlrs.com.au/
https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/clma2016199/s13.1.html
https://www.austlii.edu.au/cgi-bin/viewdb/au/legis/nsw/consol_act/clma2016199/
https://www.austlii.edu.au/cgi-bin/viewdb/au/legis/nsw/consol_act/clma2016199/
https://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWStRp/1938/35.html
https://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWStRp/1938/35.html


causeway be a fixture. There is, however, also no material that evinces an intention 

that it not become a fixture”. She goes on to say that “I prefer the view that the 

causeway is a fixture”, without explaining the rationale for her ‘preference’. 

(emphasis added) 

12. Whether one accepts the causeway to be a fixture or not, it nonetheless is physically fixed to 

the land it rests upon – under its own weight. And so, the question now becomes: What land 

is the causeway resting upon and who owns that land? 

Who owns the land that the causeway rests upon? 

13. From a surveying perspective, the causeway rests upon Crown land, being the banks and bed 

of the lake, and is connected to the eastern end of the council-owned road from the Princes 

Highway, with the eastern end of the road being at the level of the MHWM, landward from 

which, for 30.48 metres, for the entire extent of the lake’s banks, there is a Crown reserve, 

being public land.  

14. On the question of ownership of the land upon which the causeway rests, the CSO refers to 

a Primary Application, No 24029, said to be lodged in February 1922, though other records 

indicate a date of 19 November 1923. That PA gave rise to the issue of CT 3548-87, on 10 

January 1924, the title plan of which refers to land south of the land in question. But, putting 

that issue to one side, Ms Drummy advises that her instructions included that “the 

exclusions from the grant included the waterways, including the part of the bed and banks 

of Bowens creek on which the causeway has been constructed”. Such exclusions are routine. 

But she goes onto say that “It is not obvious to me that the exclusion of land from the 

primary application necessarily resulted in its surrender to the Crown”, and says further that 

“I am instructed that there is no evidence that the land excluded from primary application 

24029 was subsequently surrendered to the Crown” (emphasis added).  

15. When land is excluded, or excepted or reserved from a grant, it necessarily means that that 

land remains with the Crown. To say that the grantee did or did not surrender excluded land 

to the Crown makes no sense whatever. The concept of “surrender” of land owned by the 

Crown, to the Crown, is a clear nonsense.  

16. Ms Drummy goes on to say that “In the absence of evidence of surrender of the land 

excluded from primary application 24029, I doubt that that land is “Crown land” as defined 

in s 1.7 CLM Act … Consequently, as the causeway is arguably a fixture that was affixed to 

the land owned by … I consider that it remains the property of the proprietor of the land 

excluded from primary application 24029”. The proprietor of the excluded land is of course 

the Crown!  (emphases added). Ms Drummy’s assertions concerning the “surrender” of the 

excluded land are perplexing to say the least.  

17. Finally, Ms Drummy again refers to the possibility of adverse possession. As already stated at 

paragraph 10 above, adverse possession of Crown land is nigh impossible, if not impossible, 

to achieve. In any event, a period of 30 years of adverse possession of Crown land needs to 

have passed before an application can be made; a period very likely too great for the current 

owners of Lots 2 and 2A to satisfy.  

Who owns the causeway if not the owners of Lots 2 and 2A 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/clma2016199/s1.7.html
http://www.austlii.edu.au/cgi-bin/viewdb/au/legis/nsw/consol_act/clma2016199/


18. This is a question one would expect council to be able to answer, since, from the records 

accessed, it appears that, in coordination with Crown Lands, council constructed it. 

According to DP 12290 the causeway appears to have been almost completed by January 

1922. Maybe it was some years after that before it was completed (?) We hope to learn of 

these details at the meeting. 

19. We contend that the causeway rests upon Crown land and that it was constructed entirely 

for the purpose of enabling public access to and about the tidal water of Lake Tuross directly 

from the Princes Highway – as depicted in DP 12290. In the absence of evidence to the 

contrary, it must surely be that the causeway, resting upon the Crown-owned lakebed, is 

owned by the Crown – and has, over many years, along with the road, been maintained by 

council, entirely for the purpose of enabling public access. If it is accepted as being owned by 

the Crown, then the CSO’s contention of it being a fixture must fail, not just for the reasons 

already presented but because one is not permitted to fix to one’s land that which one does 

not own. 

The way forward - to achieve resolution 

20. We suggest that the best course of action at this point is for council to liaise with Crown 

Lands, bringing the points raised in this paper to their staff’s attention – in particular, to 

Kirsti Sampson’s attention. She, as Crown Lands Area Manager – South East, is the person 

who advised council on 12 September 2024 that the “causeway has been categorised as a 

fixture [to Lots 2 and 2A]”. The whole matter needs to be re-opened, at the very least 

because of advice received from LRS, that the causeway is “not part of Lot 2”. That advice 

must be given its due weight and be brought to Crown Lands’ attention.  

21. Hopefully, liaison between council and Crown Lands will deliver the outcome we all desire. If 

not, then there will be no alternative but to pursue the matter in court, in order to obtain a 

sound, authoritative decision on the status of the causeway.  If this were to take place we, 

the community, will be seeking to have council undertake this course, for the good of the 

community it represents.  

22. We would be grateful for council’s undertaking to respond positively to what has been 

presented here and to pursue a resolution by first liaising with Crown Lands and to keep us, 

the community, informed as the matter is dealt with. 

 

Max Castle and Peter Cormick 

23 March 2026 
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