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Executive Summary 

The Recreational Fishing Alliance of NSW (RFA) respectfully submits this report as supplementary 

evidence to assist the Select Committee in its examination of access restrictions affecting public 

lands and waterways throughout New South Wales. 

When the RFA first appeared before the Committee, the Coopers Island Causeway matter was 

presented as a local dispute concerning the proposed disposal of a Council road and the resulting 

loss of public access to Bowns Creek and the Tuross Lake system. 

Since that appearance, the RFA has undertaken extensive investigations through multiple 

Government Information (Public Access) (GIPA) applications directed to Eurobodalla Shire Council, 

Crown Lands, the Crown Solicitor's Office (CSO) and the Department of Planning, Housing and 

Infrastructure (DPHI). Those investigations have substantially expanded the available evidence and 

have transformed the matter from a local access dispute into a broader case study in Crown land 

administration, public access governance and government decision-making. 

The documents obtained demonstrate that the issue before the Committee extends beyond the 

ownership of a single causeway. Rather, they raise broader questions concerning: 

 how competing government advice is evaluated and reconciled; 

 how decisions affecting long-standing public access are reached; 

 the respective roles of Crown Lands, NSW Land Registry Services, Departmental Legal and 

the Crown Solicitor's Office; 

 the transparency of executive and Ministerial decision-making; and 

 the broader implications for Crown roads, Crown waterways and public access infrastructure 

throughout New South Wales. 

One of the most significant findings arising from the GIPA investigations is that multiple government 

agencies and specialist officers appear to have reached conclusions materially different from the 
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position ultimately adopted by the Department following receipt of advice from the Crown Solicitor's 

Office. 

The material obtained indicates that: 

 NSW Land Registry Services advised in 2018 that the Coopers Island Causeway was not part 

of Lot 2 DP12290 and appeared to form part of the bed of Tuross Lake. 

 Crown Lands Status Branch formally determined in 2022 that the road crossing remained 

Crown land. 

 Crown Lands Status Branch reaffirmed that position in February 2024, advising that the 

causeway occupied Crown waterway land incorporated within Crown reserves. 

 The matter was subsequently escalated through Departmental Legal to the Crown Solicitor's 

Office. 

 The Department ultimately adopted the Crown Solicitor's fixture analysis as its definitive 

position. 

The RFA does not contend that the Crown Solicitor's Office was not entitled to provide legal advice. 

Rather, the central issue identified through the GIPA process is whether the Department adequately 

reconciled the earlier government assessments before adopting one interpretation as determinative. 

Equally significant is the release of the Addisons Lawyers correspondence. Having reviewed that 

material, the RFA considers that aspects of the factual assertions relied upon by the Crown Solicitor's 

advice remain contestable when compared with the available cadastral evidence, historical plans 

and earlier government assessments. 

The concern raised by this report is therefore not directed towards any individual officer or agency. 

Instead, it focuses on a broader question of public administration: 

How should Government reconcile competing technical, cadastral and legal advice before 

decisions are made that permanently affect public access to Crown lands and waterways? 

The Coopers Island Causeway matter now provides the Committee with a unique opportunity to 

examine that question. 

This report concludes that Coopers Island should not be viewed simply as a local land tenure dispute. 

Rather, it should be considered as an important case study demonstrating: 

 the importance of transparent decision-making; 

 the need for clear reconciliation of competing government advice; 

 the role of Crown Lands in protecting public access; 

 the treatment of Crown roads and Crown waterways; 

 the application of fixture principles to public infrastructure; and 
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 the broader governance issues arising when long-standing public access is affected. 

The RFA respectfully submits that the Committee is uniquely placed to consider these issues and to 

recommend reforms that strengthen transparency, accountability and the protection of public 

access throughout New South Wales. 

1. Introduction 

The Recreational Fishing Alliance of NSW (RFA) appreciates the opportunity to provide 

supplementary evidence to the Select Committee following its appearance before the Inquiry. 

At the time the RFA gave evidence, much of the internal decision-making relating to the Coopers 

Island Causeway remained unknown. 

Since then, the RFA has undertaken a detailed investigation using the Government Information 

(Public Access) Act 2009 to obtain records from multiple government agencies. 

Those investigations have revealed a substantially more complex picture than was previously 

available. 

The evidence now indicates that the Coopers Island Causeway matter involved numerous 

government agencies, differing technical assessments, executive decision-making and competing 

interpretations of land tenure before the Department adopted the Crown Solicitor's advice as its 

final position. 

Accordingly, this document serves two purposes. 

First, it supplements the RFA's earlier evidence by incorporating material obtained through the GIPA 

process. 

Secondly, it presents the Coopers Island Causeway as a case study illustrating broader issues 

relevant to the Committee's Terms of Reference, particularly the administration of Crown lands, the 

protection of public access and the transparency of government decision-making. 

The RFA respectfully submits that the significance of Coopers Island extends well beyond 

Eurobodalla Shire. 

Many public access points throughout New South Wales depend upon Crown roads, Crown 

waterways, road reserves, causeways, bridges and other public infrastructure constructed over 

many decades. 

The manner in which competing tenure assessments are reconciled in this case therefore has 

implications extending far beyond a single locality. 

2. Scope and Methodology 

This report has been prepared using information obtained from: 

 publicly available cadastral and historical mapping; 

 submissions lodged during the Eurobodalla Shire Council consultation process; 
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 documents released under multiple Government Information (Public Access) applications; 

 correspondence received from Crown Lands; 

 correspondence received from the Crown Solicitor's Office; 

 Ministerial correspondence; 

 historical survey material; 

 NSW Land Registry Services advice; 

 Crown Lands Status reports; 

 and the Department's published responses. 

Where observations or conclusions are expressed, they are intended to identify matters that the RFA 

considers warrant further examination by the Committee. They should not be interpreted as findings 

of fact. 

The report distinguishes, wherever possible, between: 

 documented facts established by released government records; 

 matters that remain disputed or unresolved; 

 analytical observations arising from the available evidence; and 

 recommendations for further Parliamentary consideration. 

The purpose of this report is to assist the Committee in examining whether the decision-making 

processes affecting long-standing public access were transparent, evidence-based and supported by 

an appropriate reconciliation of competing government advice. 

In doing so, the RFA respectfully submits that the Coopers Island Causeway represents one of the 

most significant public access case studies presently available to the Committee. 

3. Background to the Coopers Island Causeway 

3.1 Introduction 

The Coopers Island Causeway dispute originated as a proposal by Eurobodalla Shire Council to 

dispose of a section of Coopers Island Road. While the proposal initially appeared to concern a 

relatively small parcel of road reserve, subsequent investigations revealed that it raised much 

broader questions concerning Crown land administration, land tenure, public access, and the 

treatment of long-established public infrastructure. 

What began as a local government road disposal proposal has evolved into a significant case study 

demonstrating the complexity of Crown land governance and the importance of transparent 

decision-making where long-standing public access is at stake. 
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The RFA submits that Coopers Island should not be viewed in isolation. Rather, it represents a 

broader example of the challenges facing public access to Crown lands and waterways throughout 

New South Wales. 

3.2 Historical Public Access 

For many decades the Coopers Island Causeway has provided practical access between Coopers 

Island, Bowns Creek and the Tuross Lake system. 

The causeway has historically been used by: 

 recreational fishers; 

 Aboriginal community members; 

 local residents; 

 visitors; 

 landholders; 

 and members of the wider public. 

Its importance extends beyond its physical structure. The causeway forms part of an access corridor 

connecting the public road network to tidal waterways that have long been recognised for 

recreational fishing, boating and cultural use. 

The RFA's concern has never been limited to ownership of the causeway itself. 

Rather, the concern is whether long-established public access has been appropriately considered 

throughout the administrative decision-making process. 
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3.3 Cultural Significance 

The Coopers Island area also possesses significant Aboriginal cultural heritage. 

Historical accounts indicate that the Yuin people have used the surrounding waterways for 

thousands of years for fishing, shellfish gathering and other traditional practices. 

More recent historical records also identify Coopers Island as an important seasonal work and 

camping location for Aboriginal families throughout the twentieth century. 

The RFA respectfully notes that the cultural significance of continued physical access to the area 

does not appear prominently within the material released through the GIPA process. 

Given the Inquiry's focus upon public access, the Committee may wish to consider whether 

Aboriginal access values were adequately recognised throughout the decision-making process. 

3.4 Recreational Fishing Importance 

The Tuross Lake system is recognised as one of New South Wales' premier recreational fishing 

estuaries. 

Public access to locations such as Bowns Creek is particularly important because: 

 shore-based fishing opportunities are increasingly limited; 

 elderly anglers and families often rely upon vehicle access; 

 kayak fishers require practical launching points; 
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 and many users are unable to access remote locations by boat. 

Accordingly, the practical loss of a traditional access point has consequences extending well beyond 

the immediate locality. 

4. Why the Coopers Island Matter Became Significant 

Initially, the dispute appeared to concern only whether a section of Council road should be disposed 

of. However, as additional information became available through submissions and GIPA applications, 

several broader issues emerged. 

These included: 

 uncertainty regarding the tenure status of the causeway; 

 differing views within Government concerning ownership; 

 competing cadastral interpretations; 

 public road status; 

 Crown waterway status; 

 Crown reserve status; 

 public access implications; 

 Aboriginal access considerations; 

 and the application of fixture law to public infrastructure. 

The matter therefore became increasingly significant because it demonstrated how a seemingly local 

issue could expose broader questions concerning the administration of Crown land throughout New 

South Wales. 

5. Chronology of Key Events 

2018 

NSW Land Registry Services reportedly advised that the Coopers Island Causeway was not part of Lot 

2 DP12290 and appeared to form part of the bed of Tuross Lake. 

Although this advice did not determine ownership, it represented an important cadastral opinion 

from the State's land titling authority and appears to have been the earliest formal government 

assessment of the tenure issue identified during the RFA's investigations. 

2022 

Following enquiries concerning ownership of the causeway, Crown Lands Status Branch prepared a 

formal Status Report. 

That report concluded, in substance, that the road crossing remained Crown land. 
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The report became a central document within the later GIPA investigations because it demonstrated 

that Crown Lands had formed a clear position regarding the tenure status of the causeway well 

before the matter was referred to the Crown Solicitor's Office. 

February 2024 

The adjoining landowners again approached Crown Lands seeking reconsideration of the matter. 

Internal Crown Lands correspondence subsequently revealed that the issue had attracted the 

attention of senior departmental officers and was expected to arise during Budget Estimates. 

Importantly, Crown Lands Status again reviewed the available records and advised that it could not 

depart from its earlier conclusions. 

The Status Branch advised that the land occupied by the causeway was apparently Crown waterway 

land and correctly incorporated within Crown reserves. 

This represented a reaffirmation—not a departure—from the earlier Crown Lands position. 

June 2024 

Several months later, the matter was referred by Departmental Legal to the Crown Solicitor's Office. 

The released material indicates that this referral occurred after Crown Lands Status had already 

reaffirmed its earlier conclusions. 

The instructions to the Crown Solicitor included a substantial body of historical mapping, survey 

information and departmental records. 

However, the released documents do not explain why the Department considered it necessary to 

seek external legal advice despite the existing Status determinations. Nor do they identify what new 

evidence had emerged between February and June 2024 that warranted reconsideration of the 

issue. 

These questions remain central to the RFA's concerns. 

August 2024 

The Crown Solicitor's Office provided its advice. The advice adopted a fixture analysis and ultimately 

concluded that the causeway should be regarded as annexed to the adjoining freehold estate. 

This represented a materially different conclusion from the earlier assessments undertaken by 

Crown Lands Status. 

The advice subsequently became the Department's adopted position. 

2025–2026 

Following Council's continued consideration of the proposed road disposal, the RFA commenced a 

series of GIPA applications directed to: 

 Eurobodalla Shire Council; 
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 Crown Lands; 

 the Crown Solicitor's Office; and 

 the Department of Planning, Housing and Infrastructure. 

Those applications progressively revealed: 

 internal Crown Lands correspondence; 

 Crown Lands Status advice; 

 Ministerial involvement; 

 Departmental Legal involvement; 

 the Crown Solicitor's instructions; 

 the Addisons Lawyers correspondence; 

 and the chronology leading to adoption of the Crown Solicitor's advice. 

The information obtained substantially expanded the evidentiary record available to the RFA and, in 

the RFA's respectful submission, fundamentally changed the understanding of how the matter had 

progressed. 

6. Emerging Themes 

The chronology reveals several recurring themes that are developed in the following chapters. 

First, multiple government agencies appear to have reached materially different conclusions 

regarding the tenure status of the causeway. 

Secondly, the decision-making process extended well beyond Crown Lands and involved 

Departmental Legal, senior executives and Ministerial oversight. 

Thirdly, while the Department ultimately adopted the Crown Solicitor's advice as definitive, the 

released material does not clearly explain how the earlier Crown Lands Status assessments and the 

NSW Land Registry Services advice were reconciled before that position was adopted. 

Finally, the Coopers Island Causeway matter has implications extending well beyond Eurobodalla 

Shire. It raises broader questions regarding the treatment of Crown roads, Crown waterways and 

public access infrastructure wherever competing tenure interpretations arise. 

For these reasons, the RFA respectfully submits that the Committee should regard Coopers Island as 

a significant case study in Crown land administration and public access governance, rather than 

simply a local tenure dispute. 
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7. The GIPA Investigation 

7.1 Purpose of the Investigation 

Following the RFA's appearance before the Select Committee, it became apparent that many aspects 

of the Coopers Island Causeway decision-making process were not publicly available. 

Although various agencies had publicly expressed positions regarding the ownership of the 

causeway and the proposed disposal of Coopers Island Road, little information had been released 

explaining how those positions had been reached or how competing views within Government had 

been reconciled. 

Accordingly, the RFA commenced a series of investigations under the Government Information 

(Public Access) Act 2009 (NSW). 

The objective of those applications was not simply to obtain additional documents, but to 

understand: 

 how decisions affecting long-standing public access had been made; 

 how government agencies had interpreted the available tenure evidence; 

 whether competing assessments existed; 

 how those assessments had been reconciled; and 

 whether the administrative process had been transparent. 

As additional material was progressively released, it became apparent that the Coopers Island 

matter involved substantially more agencies and decision-makers than had previously been 

understood. 

7.2 Agencies Subject to GIPA Applications 

Applications were made to: 

 Eurobodalla Shire Council; 

 Crown Lands; 

 the Crown Solicitor's Office; 

 and the Department of Planning, Housing and Infrastructure. 

Together, these applications revealed a chronology extending over several years and involving 

multiple business units within Government. Importantly, no single GIPA application provided a 

complete picture. 

Rather, each release contributed a separate part of the overall chronology. 
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7.3 What the GIPA Process Revealed 

The investigations identified five significant themes. 

Theme 1 — Crown Lands Had Already Formed a Position 

Perhaps the most significant discovery was that Crown Lands had reached a clear position regarding 

the tenure status of the causeway well before the Crown Solicitor became involved. 

The released documents indicate that: 

 Crown Lands Status Branch prepared a formal Status Report in February 2022; 

 that report concluded that the road crossing remained Crown land; 

 the adjoining landowners subsequently sought reconsideration; 

 Crown Lands Status reviewed the matter again in February 2024; and 

 Status officers advised they could not depart from their earlier findings. 

This chronology demonstrates that the Department did not seek legal advice in circumstances where 

no technical assessment existed. 

Rather, legal advice was sought after Crown Lands had already undertaken detailed tenure 

investigations. 

This distinction is significant because it raises a legitimate question as to what prompted the 

subsequent referral to the Crown Solicitor's Office. 

Theme 2 — Departmental Escalation 

The released material demonstrates that the matter progressively escalated beyond Crown Lands. 

Correspondence indicates involvement by: 

 Crown Lands regional staff; 

 Crown Lands Status Branch; 

 Departmental Legal; 

 senior departmental executives; 

 the Deputy Secretary's Office; and 

 the Minister's Office. 

The documents also indicate that the matter had attracted Budget Estimates attention. 

The escalation itself is not unusual. 
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However, the available records do not clearly explain why the matter moved from a technical tenure 

assessment within Crown Lands to a legal determination by the Crown Solicitor's Office. 

This remains one of the principal questions arising from the chronology. 

Theme 3 — Competing Government Advice 

The GIPA investigations established that differing views existed within Government concerning the 

tenure status of the causeway. 

The material obtained identifies at least three separate government assessments supporting a 

Crown land interpretation before the Crown Solicitor's advice was obtained. 

These include: 

 NSW Land Registry Services (2018); 

 Crown Lands Status Report (2022); and 

 Crown Lands Status reaffirmation (February 2024). 

The Crown Solicitor subsequently adopted a different legal interpretation based upon fixture 

principles. 

The existence of differing government assessments is not unusual in complex tenure matters. 

However, the released material does not clearly explain how those competing assessments were 

reconciled before one interpretation became the Department's adopted position. 

Theme 4 — The Additions Letter to the Evidentiary Record 

The GIPA process also resulted in release of correspondence prepared by Addisons Lawyers on 

behalf of the adjoining landowners. 

That correspondence introduced several factual propositions concerning: 

 the historical existence of the causeway; 

 cadastral interpretation; 

 mapping; 

 reserve history; and 

 ownership. 

The RFA has reviewed both the Addisons correspondence and the underlying cadastral material. 

While the Addisons correspondence advances a coherent legal argument on behalf of its client, 

aspects of the factual propositions it relies upon remain open to question when compared with: 

 deposited plans; 
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 Certificates of Title; 

 historical survey material; 

 and earlier government advice. 

Accordingly, the Addisons correspondence has become an important part of the evidentiary record 

but has not resolved the competing interpretations. 

Instead, it highlights the need for careful examination of the factual assumptions underpinning the 

later legal advice. 

Theme 5 — Outstanding Questions 

Rather than resolving the matter, the GIPA process identified several important questions that 

remain unanswered. 

These include: 

 Why was the earlier Crown Lands Status determination no longer relied upon? 

 What new evidence emerged between February and June 2024? 

 Why was the matter referred to the Crown Solicitor's Office? 

 Was the NSW Land Registry Services advice considered? 

 If so, how was it reconciled? 

 Why was annexation to adjoining private land preferred over annexation to the public road 

corridor? 

 How did the Department evaluate competing interpretations? 

 What information was ultimately provided to the Minister? 

The RFA has lodged a further GIPA application with the Department seeking records relating to these 

matters. 

7.4 Evolution of the Investigation 

The RFA's understanding of the matter evolved significantly as each agency responded. 

Initially, the principal issue appeared to be whether the causeway was Crown land. 

Subsequent releases demonstrated that the more important issue was not simply the final 

conclusion but the process by which that conclusion had been reached. 

The investigation progressively shifted from questions concerning ownership to broader questions 

concerning: 

 administrative decision-making; 
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 transparency; 

 reconciliation of competing advice; 

 public access governance; and 

 confidence in Crown land administration. 

This distinction is important. 

The Committee is not being asked to determine ownership of the causeway. 

Rather, the Committee is asked to consider whether the administrative process affecting long-

standing public access was sufficiently transparent and whether the available evidence 

demonstrates an appropriate reconciliation of competing government assessments. 

7.5 Lessons from the GIPA Process 

Several broader observations arise from the investigation. 

First, the GIPA process demonstrated the value of transparency in matters involving public land and 

public access. 

Without access to the released documents, the differing positions within Government would not 

have been apparent. 

Secondly, the investigations demonstrate that no single agency held the complete chronology. 

Understanding the matter required information obtained from multiple sources. 

Thirdly, the released material highlights the importance of documenting how competing technical 

and legal advice is evaluated. 

Where different parts of Government reach materially different conclusions, public confidence is 

strengthened when the process of reconciliation is transparent and capable of independent scrutiny. 

Finally, the investigation demonstrates that Coopers Island is no longer simply a dispute concerning 

one causeway. 

It has become a broader case study illustrating the interaction between Crown Lands administration, 

cadastral interpretation, legal advice, Ministerial decision-making and public access policy. 

7.6 Conclusion 

The GIPA investigations fundamentally changed the evidentiary landscape surrounding the Coopers 

Island Causeway. 

They revealed that the matter involved multiple government agencies, competing technical 

assessments and a complex decision-making process extending well beyond the original proposal to 

dispose of a section of road reserve. 
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The documents obtained do not establish that any one interpretation is necessarily correct. 

However, they do demonstrate that multiple government assessments existed before the 

Department adopted the Crown Solicitor's advice. 

In the RFA's respectful submission, this is precisely why the matter warrants continued 

Parliamentary scrutiny. 

The next chapter examines those competing government assessments in detail, comparing the 

reasoning adopted by each agency and identifying the key points of agreement and divergence that 

emerged throughout the decision-making process. 

8. Competing Government Positions 

8.1 Introduction 

One of the most significant findings arising from the RFA's investigation is that the Coopers Island 

Causeway was considered by several government agencies over a period of years, with those 

agencies appearing to reach materially different conclusions regarding its tenure status. 

The existence of differing technical and legal opinions is not unusual in complex land administration 

matters. However, where decisions affect long-standing public access, transparency regarding how 

those differing opinions were reconciled becomes particularly important. 

This chapter compares the principal government assessments identified through the GIPA process. 

Its purpose is not to determine which assessment is ultimately correct. Rather, it seeks to identify 

the evidentiary basis for each assessment, the areas of agreement and divergence, and the 

questions that remain unresolved. 

 

8.2 Comparative Summary 

Agency / Assessment Apparent Position Principal Focus 

NSW Land Registry 

Services (2018) 

Causeway not part of Lot 2 DP12290; 

appears to form part of the bed of Tuross 

Lake 

Cadastral interpretation and 

title boundaries 

Crown Lands Status 

Branch (2022) 
Road crossing remains Crown land 

Crown tenure and status 

investigation 

Crown Lands Status 

Branch (2024) 

Causeway occupies Crown waterway land 

incorporated within Crown reserves 

Confirmation of earlier tenure 

assessment 

Departmental Legal 
Referred matter to the Crown Solicitor's 

Office 

Legal clarification following 

departmental escalation 

Crown Solicitor's Office Causeway regarded as a fixture annexed to Application of fixture principles 
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(2024) adjoining freehold land 

 

8.3 NSW Land Registry Services 

The earliest government assessment identified through the investigation is the advice provided by 

NSW Land Registry Services (LRS) in September 2018. 

According to the correspondence obtained by the RFA, LRS advised that: 

 Lot 1 DP328264 constituted a public road; and 

 the Coopers Island Causeway did not form part of Lot 2 DP12290 and appeared to form part 

of the bed of Tuross Lake. 

The significance of this advice lies in the role of LRS as the State authority responsible for the 

administration of land titles, deposited plans and cadastral records. 

Importantly, the LRS advice did not purport to resolve every aspect of ownership. Rather, it 

addressed the relationship between the causeway and the registered title boundaries shown on 

DP12290. 

The advice therefore became an important reference point for later tenure discussions because it 

suggested that the causeway was outside the adjoining freehold title. 

8.4 Crown Lands Status Branch 

The Crown Lands Status Report prepared in February 2022 appears to have undertaken a broader 

investigation than the earlier LRS advice. 

Whereas LRS focused primarily upon title boundaries, Crown Lands considered: 

 Crown tenure history; 

 reserves; 

 waterways; 

 historical survey information; 

 and land status. 

The Status Report concluded that the road crossing remained Crown land. 

When the adjoining landowners subsequently requested reconsideration of that conclusion, Crown 

Lands Status again reviewed the matter during February 2024. 

The internal correspondence released under GIPA indicates that the reviewing officer advised that 

he could not depart from the earlier findings and considered that the causeway occupied Crown 

waterway land incorporated within Crown reserves. 
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Accordingly, the available material suggests that Crown Lands maintained a consistent position over 

several years. 

8.5 Departmental Legal 

The chronology indicates that following the reaffirmation of the Crown Lands Status position, the 

matter progressed beyond the Status Branch. 

The released material demonstrates that Departmental Legal subsequently instructed the Crown 

Solicitor's Office to provide advice concerning the tenure status of the causeway. 

The GIPA material establishes that the Department sought legal advice after the technical tenure 

investigations had already been completed. 

What remains unclear from the released documents is why Departmental Legal considered further 

legal advice necessary at that point. 

The material presently available does not identify: 

 what concerns existed regarding the earlier Status determinations; 

 what new evidence had emerged; 

 whether alternative interpretations had developed within the Department; or 

 whether the purpose of the referral was to test, confirm or reconsider the existing Crown 

Lands position. 

The RFA considers these to be legitimate questions warranting further examination. 

8.6 Crown Solicitor's Office 

The Crown Solicitor's Office approached the matter from a different perspective. 

Rather than undertaking a cadastral or tenure investigation, the advice appears to have focused 

upon the legal doctrine of fixtures. 

The advice appears to proceed broadly on the basis that: 

 the causeway is permanently annexed; 

 it benefits the adjoining landholding; 

 and it should therefore be regarded as a fixture of that land. 

This represented a materially different analytical pathway from the earlier assessments undertaken 

by Crown Lands Status. 

The RFA notes that the existence of differing legal reasoning does not, of itself, establish that either 

approach is incorrect. 
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However, the differing conclusions emphasise the importance of understanding how the 

Department reconciled the earlier technical assessments with the later legal analysis before 

adopting one interpretation as its final administrative position. 

8.7 Areas of Agreement 

Despite reaching different conclusions, the available material demonstrates several important areas 

of agreement. 

There appears to be little dispute that: 

 the causeway is a permanent structure; 

 it has existed for a considerable period; 

 it provides access across the waterway; 

 and it forms an integral part of the access corridor to Coopers Island. 

The principal point of divergence is not whether the structure is a fixture. 

Rather, it is the land or tenure to which the fixture should properly be regarded as annexed. 

8.8 The Central Point of Divergence 

The competing assessments may be summarised as follows. 

The earlier government assessments concentrated upon: 

 title boundaries; 

 Crown tenure; 

 Crown reserves; 

 waterways; 

 public roads; and 

 cadastral evidence. 

The Crown Solicitor's advice concentrated upon: 

 annexation; 

 permanence; 

 and the benefit said to accrue to the adjoining freehold estate. 

These are not necessarily incompatible lines of analysis. 

However, they address different legal and factual questions. 

The former seeks to determine the tenure of the land upon which the causeway is situated. 
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The latter seeks to determine whether a structure has become annexed to adjoining land. 

Where these approaches produce different outcomes, the basis upon which one is preferred over 

the other becomes an important issue of public administration. 

8.9 The Unresolved Reconciliation 

Perhaps the most significant issue identified through the investigation is not that different agencies 

reached different conclusions. 

Rather, it is that the released material does not clearly demonstrate how those conclusions were 

reconciled before the Department adopted the Crown Solicitor's advice as definitive. 

The available documents do not presently explain: 

 how the 2018 LRS advice was evaluated; 

 how the 2022 and 2024 Crown Lands Status determinations were weighed; 

 whether the alternative proposition—that the causeway was annexed to the public road 

corridor or associated Crown interests—was examined; or 

 why the Department ultimately regarded the fixture analysis as determinative. 

These questions remain central to the RFA's submission. 

8.10 Observations 

Based on the material presently available, the RFA makes the following observations. 

First, the chronology demonstrates that the Department possessed multiple technical assessments 

before seeking legal advice. 

Secondly, those technical assessments appear to have been broadly consistent with one another 

over several years. 

Thirdly, the Crown Solicitor's advice introduced a different analytical framework rather than merely 

confirming the earlier assessments. 

Finally, the GIPA material released to date does not clearly explain the process by which the 

Department evaluated and reconciled these differing approaches before adopting its final position. 

The RFA respectfully submits that this issue lies at the heart of the Committee's inquiry into public 

access. Where long-standing public access may be affected by disputed tenure, public confidence 

depends not only on the legal conclusion ultimately reached, but also on the transparency of the 

process by which competing government advice is considered and reconciled. 

The next chapter examines the Crown Solicitor's fixture analysis in detail, including the factual 

assumptions underpinning that analysis and the alternative interpretation that the causeway may 

instead be characterised as a fixture of the public road corridor and associated Crown interests. 
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9. Review of the Crown Solicitor's Fixture Analysis 

9.1 Introduction 

One of the central issues arising from the documents released under the Government Information 

(Public Access) Act is the Department's reliance upon the Crown Solicitor's Office (CSO) advice as the 

definitive basis for determining the tenure status of the Coopers Island Causeway. 

The purpose of this chapter is not to dispute the authority of the Crown Solicitor's Office to provide 

legal advice. Nor does it seek to substitute an alternative legal determination. 

Rather, this chapter examines the analytical pathway adopted by the CSO, compares it with the 

earlier government assessments, and identifies those aspects of the fixture analysis that appear 

capable of supporting an alternative interpretation. 

The RFA respectfully submits that these matters warrant further examination because they have 

significant implications not only for Coopers Island but also for the treatment of public infrastructure 

situated on or associated with Crown land throughout New South Wales. 

9.2 The Legal Question 

The issue is often described as whether the causeway is a fixture. In the RFA's respectful submission, 

that is not the central question. 

There is little reason to dispute that the causeway is a permanent structure and therefore capable of 

being characterised as a fixture. 

The more fundamental question is: 

To what land, or to what legal interest, has the fixture become annexed? 

That distinction is critical. 

A structure may be permanently affixed while still forming part of: 

 a public road; 

 Crown land; 

 Crown reserve; 

 Crown waterway; 

 or adjoining private land. 

Accordingly, the existence of a fixture does not itself determine ownership. 

9.3 The Apparent Analytical Pathway 

Based upon the released material, the CSO advice appears to proceed broadly as follows: 

1. The causeway is a permanent structure. 
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2. It has existed for a considerable period. 

3. It benefits the adjoining freehold land. 

4. It has therefore become annexed to the adjoining freehold estate. 

This reasoning is logically coherent if the primary purpose of the structure is accepted as providing a 

private benefit to the adjoining landholding. 

However, the released material raises a further question that does not appear to have been fully 

explored: 

What was the causeway constructed to serve? 

9.4 Purpose of the Causeway 

Purpose is one of the central considerations in fixture law. 

The available evidence indicates that the causeway: 

 forms part of an established transport corridor; 

 connects directly with a public road; 

 enables passage across a tidal waterway; 

 has historically facilitated public access; 

 and has been used by numerous categories of users over many decades. 

These characteristics suggest that the causeway performs a transport and access function extending 

beyond the adjoining freehold estate. 

The RFA respectfully submits that this broader public function is an important consideration when 

assessing the purpose of annexation. 

9.5 Relationship to the Public Road 

One of the more significant practical issues arising from the fixture analysis concerns the relationship 

between the causeway and the adjoining public road. 

The causeway is not accessed directly from within the adjoining private property. 

Rather, it is reached by travelling along the Council road that terminates at the western end of the 

causeway. 

Accordingly, the practical utility of the causeway depends upon the continued existence of that 

public road. 

This raises an important question. 
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If the causeway derives its accessibility and transport function from the public road network, is it 

more appropriately characterised as infrastructure serving the road corridor than as an 

improvement serving the adjoining freehold land? 

This question becomes particularly significant when one considers the hypothetical closure of the 

public road. 

Without the road, the causeway would provide little practical transport function. 

Conversely, the adjoining landholding would continue to exist independently of the causeway. 

The RFA respectfully submits that this relationship supports the alternative proposition that the 

causeway may be more closely associated with the road corridor than with the adjoining freehold 

estate. 

9.6 The Competing Interpretation 

The earlier government assessments appear to have approached the matter differently. 

Rather than asking who benefited from the causeway, they concentrated upon: 

 title boundaries; 

 Crown tenure; 

 Crown waterways; 

 Crown reserves; 

 and public roads. 

That approach naturally led to consideration of whether the causeway formed part of a broader 

public landholding rather than part of the adjoining private estate. 

        



23 |  P a g e
 

These pathways begin from different premises and therefore reach different conclusions. 

The released material does not clearly explain why one analytical pathway was preferred over the 

other. 

9.7 The Cadastral Evidence 

Another important consideration concerns the relationship between the fixture analysis and the 

cadastral evidence. 

The available material indicates that: 

 NSW Land Registry Services considered the causeway not to form part of Lot 2 DP12290; 

 Crown Lands Status reached a similar practical conclusion; 

 and the deposited plan itself does not appear to expressly include the causeway within Lots 

2 or 2A. 

If those matters are accepted, the fixture analysis must explain how a structure situated outside the 

registered title boundaries nevertheless became annexed to the adjoining freehold estate. 

The RFA respectfully submits that this question has not yet been satisfactorily reconciled. 

9.8 Historical Assumptions 

The released Addisons correspondence also introduced factual assertions concerning the historical 

existence of the causeway. 

Those assertions appear to have informed aspects of the later fixture analysis. 

However, the historical material relied upon to support those assertions remains only partly 

available. 

Accordingly, the factual basis upon which parts of the fixture analysis rest cannot yet be 

independently verified. 

The RFA considers that greater transparency concerning the historical evidence would assist all 

parties in understanding the basis upon which the advice was prepared. 

9.9 Broader Administrative Implications 

The significance of the fixture analysis extends beyond Coopers Island. 

Throughout New South Wales there are numerous: 

 causeways; 

 flood crossings; 

 low-level bridges; 

 road embankments; 
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 public access structures; 

 and crossings over Crown waterways 

that connect adjoining private land while also serving transport and public access functions. 

If the principal question becomes whether such structures benefit adjoining private land, rather than 

examining the tenure of the underlying land and the purpose for which the structures were 

constructed, similar issues may arise elsewhere. 

Although the CSO advice is not binding legal precedent, its adoption as departmental policy could 

influence future administrative decision-making in comparable situations. 

9.10 The Need for Reconciliation 

Ultimately, the issue identified by the RFA is not whether the Crown Solicitor's Office was entitled to 

provide legal advice. 

Rather, it is whether the Department adequately reconciled competing technical, cadastral and legal 

assessments before adopting that advice as definitive. 

The material presently available demonstrates that: 

 NSW Land Registry Services focused upon cadastral boundaries; 

 Crown Lands Status focused upon Crown tenure; 

 the Crown Solicitor focused upon fixture principles. 

Each assessment considered different aspects of the same issue. 

The RFA respectfully submits that public confidence requires a transparent explanation of how these 

differing approaches were weighed and reconciled before one interpretation became the 

Department's final administrative position. 

9.11 Conclusions 

The fixture analysis undoubtedly represents a sophisticated legal interpretation of the available 

material. 

However, the GIPA investigations indicate that other government agencies, applying different 

statutory responsibilities and technical expertise, reached materially different conclusions. 

The central question is therefore not whether the fixture analysis exists, but whether it should have 

been adopted as determinative without a transparent reconciliation of: 

 the cadastral evidence; 

 the Crown Lands Status determinations; 

 the public road evidence; 
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 the Crown waterway evidence; 

 and the historical public access function of the causeway. 

Until that reconciliation is fully explained, the RFA respectfully submits that the tenure status of the 

Coopers Island Causeway remains a matter capable of legitimate public and Parliamentary scrutiny. 

The following chapter examines the Addisons Lawyers correspondence that formed part of the 

material considered during the preparation of the Crown Solicitor's advice and assesses the extent to 

which the factual propositions advanced within that correspondence are supported by the broader 

evidentiary record. 

10. An Alternative Application of Fixture Principles 

10.1 Introduction 

The previous chapter examined the fixture analysis adopted by the Crown Solicitor's Office (CSO) 

and identified several questions arising from the manner in which that analysis appears to have been 

applied. 

This chapter does not seek to challenge the legal principles governing fixtures. Rather, it 

demonstrates that the same legal principles may be capable of supporting an alternative 

interpretation of the Coopers Island Causeway when viewed in light of the broader factual context 

revealed through the GIPA process. 

The purpose of this chapter is therefore not to determine ownership of the causeway. 

Instead, it asks a different question: 

If the causeway is a fixture, what was it intended to serve? 

10.2 The Competing Propositions 

The available material appears capable of supporting two competing analytical pathways. 

The released material does not clearly demonstrate that this alternative analytical pathway was 

expressly examined before the Department adopted the Crown Solicitor's advice. 

10.3 What Was the Causeway Constructed To Do? 

One of the principal considerations in fixture law is the objective purpose for which a structure has 

become annexed. 

The available evidence suggests that the Coopers Island Causeway was constructed to perform a 

transport function. 

It: 

 carries traffic across a tidal waterway; 

 connects directly to a public road; 
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 enables passage into Coopers Island; 

 facilitates movement of vehicles and pedestrians; 

 and historically enabled public access to fishing locations and waterways. 

These characteristics suggest that the causeway performs the function of a transport structure 

rather than a private land improvement. 

The RFA respectfully submits that the purpose of the structure is therefore closely aligned with the 

public road corridor. 

10.4 The Functional Relationship 

Perhaps the most significant feature of the causeway is its functional dependence upon the 

adjoining road. 

The causeway has no practical transport function in isolation. Its usefulness arises because it 

continues the road across the waterway. 

Without the road, the causeway leads nowhere. Conversely, the road is incomplete without the 

causeway. The two structures operate as one continuous transport corridor. 

This relationship suggests that the causeway may be more accurately characterised as infrastructure 

serving the road rather than infrastructure serving the adjoining freehold estate. 

10.5 The Logical Consequence 

The practical implications of the competing interpretations may be illustrated by a simple question. 

If the adjoining Council road were lawfully closed tomorrow, what would become of the causeway? 

The adjoining landholder would lose the principal means by which vehicles reach the causeway. The 

causeway would remain physically present but would no longer function as a transport crossing 

connected to the public road network. 

This illustrates that the utility of the causeway depends fundamentally upon the existence of the 

road corridor. 

That dependency is difficult to reconcile with the proposition that the causeway exists solely for the 

benefit of the adjoining freehold estate. 

10.6 Public Infrastructure 

Causeways are generally understood as transport infrastructure. Their primary purpose is to carry a 

route across water or low-lying ground. 

Unlike a retaining wall, shed or fence that serves only the adjoining landholding, a causeway derives 

its purpose from facilitating movement. 

The available historical evidence indicates that the Coopers Island Causeway has long functioned as 

part of an access corridor used by: 
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 residents; 

 landholders; 

 Aboriginal communities; 

 recreational fishers; 

 visitors; and 

 government agencies. 

These broader public functions are relevant when considering the objective purpose of annexation. 

 

 

 

10.7 Relationship with Crown Waterway 

The earlier government assessments consistently identified the underlying land as involving Crown 

waterway interests. 

If that factual premise is accepted, an alternative question arises. 

Rather than asking whether the causeway became annexed to adjoining private land, should the 

analysis first determine whether the structure became annexed to the Crown land upon which it was 

constructed? 
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This issue does not appear to have been fully explored within the released material. 

The RFA respectfully submits that where public infrastructure is constructed over Crown waterways, 

the relationship between the structure and the underlying Crown tenure deserves careful 

consideration before concluding that annexation occurred solely to adjoining freehold land. 

10.8 Relationship with the Public Road 

The same observation applies to the adjoining public road. 

The road and causeway function together. 

The causeway extends the road. 

The road gives purpose to the causeway. 

Without one, the other loses much of its practical utility. 

Viewed objectively, the two structures appear to comprise a single transport corridor. 

If fixture principles are to be applied, the Committee may wish to consider whether the causeway is 

more naturally regarded as a component of that transport corridor than as a separate improvement 

benefiting only adjoining private land. 

10.9 Consistency with Earlier Government Advice 

An alternative fixture analysis also appears more consistent with the earlier government 

assessments. 

NSW Land Registry Services concentrated upon title boundaries. 

Crown Lands Status concentrated upon Crown tenure. 

Both approaches appear consistent with examining the causeway within the broader public land 

framework. 

Accordingly, the alternative analysis may provide a means of reconciling: 

 the cadastral evidence; 

 Crown Lands Status reports; 

 Crown waterway status; 

 public road evidence; 

 and the physical function of the causeway. 

Whether that reconciliation ultimately proves correct is not the issue before the Committee. 

Rather, the issue is whether that analytical pathway received sufficient consideration before the 

Department adopted an alternative conclusion. 
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10.10 Broader Consequences 

The significance of this alternative interpretation extends beyond Coopers Island. 

Throughout New South Wales there are numerous: 

 causeways; 

 flood crossings; 

 road embankments; 

 bridges; 

 culverts; 

 and similar structures 

constructed over Crown waterways or within Crown road corridors. 

If those structures can be characterised as fixtures annexed to adjoining private land simply because 

they benefit the adjoining owner, questions may arise regarding the continued status of comparable 

public infrastructure elsewhere in the State. 

The RFA does not suggest that such structures automatically become private property. 

Rather, the concern is that the analytical pathway adopted in one case may influence future 

administrative decisions unless its limits are clearly understood. 

10.11 Why This Matters 

The Coopers Island Causeway is therefore significant not merely because of its ownership. 

Its significance lies in demonstrating how the application of a single legal doctrine may produce 

materially different outcomes depending upon the factual assumptions that underpin the analysis. 

The available material demonstrates that one pathway leads toward annexation to adjoining 

freehold land. 

Another pathway—using the same fixture principles—appears capable of leading toward annexation 

to the road corridor, Crown waterway and associated Crown interests. 

The released documents do not presently explain why one pathway was preferred over the other. 

10.12 Conclusions 

The RFA respectfully submits that the existence of a credible alternative fixture analysis strengthens, 

rather than weakens, the need for further Parliamentary scrutiny. 

This chapter does not contend that the Department's interpretation is necessarily incorrect. 

Rather, it demonstrates that the same legal principles appear capable of supporting an alternative 

interpretation that is broadly consistent with: 
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 the NSW Land Registry Services advice; 

 the Crown Lands Status reports; 

 the historical function of the causeway; 

 the public road network; 

 the Crown waterway setting; and 

 the long-standing public use of the crossing. 

In these circumstances, the central question is no longer simply whether the causeway is a fixture. 

The more fundamental question is whether the Department adequately examined all reasonably 

available applications of fixture law before adopting one interpretation as determinative. 

The RFA respectfully submits that the material presently available does not conclusively answer that 

question and that further examination by the Committee is therefore warranted. 

Outstanding Questions 

1. Why was Crown Lands Status not accepted? 

2. Why was LRS advice not reconciled? 

3. What prompted referral to the CSO? 

4. Was the alternative fixture interpretation examined? 

5. Why was the Addisons factual material accepted? 

6. What advice was provided to the Minister? 

7. How did the Department reconcile competing government opinions? 

8. What are the implications for similar structures across NSW? 

Recommendations for Administrative Reform 

The Committee may wish to recommend: 

• mandatory reconciliation of competing government advice; 

• independent cadastral review where agencies disagree; 

• formal public access assessments before disposal of historic access corridors; 

• publication of reasons where Crown Lands advice is departed from; 

• Ministerial briefing requirements identifying competing technical opinions; 

• clearer policy regarding structures associated with Crown roads and Crown waterways. 
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Comparative Assessment of the Crown Solicitor's Fixture Analysis and Alternative Interpretation 

Coopers Island Causeway 

Purpose 

This section compares the analytical approach adopted by the Crown Solicitor's Office (CSO) with an 

alternative interpretation arising from the broader body of evidence obtained through the 

Government Information (Public Access) process. 

The purpose of this annexure is not to determine ownership of the Coopers Island Causeway. 

Rather, it seeks to identify: 

 the principal assumptions underpinning each interpretation; 

 the evidence supporting those assumptions; 

 competing government assessments; 

 and the questions that remain unresolved. 

The RFA respectfully submits that these matters warrant further Parliamentary examination before 

the Department's adopted position is regarded as conclusively resolving the tenure issue. 

1. The Central Question 

Throughout the investigation one recurring question emerged: 

The issue is not whether the causeway is a fixture. 

The issue is: 

If the causeway is a fixture, to what has it become annexed? 

This distinction is fundamental. 

Both competing interpretations broadly accept that the causeway is a permanent structure. 

The disagreement concerns the object of annexation. 

2. Comparative Assessment 

Issue 
Crown Solicitor's 

Analysis 

Alternative 

Interpretation 
Questions Raised 

Starting Point 
Benefit to adjoining 

land 

Function of public 

transport corridor 

Which starting point best reflects 

the historical purpose of the 

structure? 

Primary Benefit to freehold Continuation of public What objective evidence best 
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Purpose road across waterway demonstrates purpose? 

Road 

Relationship 
Road provides access 

Causeway completes the 

road 

Is the causeway better 

characterised as road 

infrastructure? 

Crown 

Waterway 

Secondary 

consideration 
Central consideration 

Should the underlying tenure 

receive greater weight? 

DP12290 
Relied upon in 

support of annexation 

Appears not to include 

causeway 
How was this reconciled? 

LRS Advice 
Not apparent from 

released material 
Causeway outside Lot 2 How was LRS advice evaluated? 

Crown Lands 

Status 
Different conclusion 

Consistent with Crown 

interpretation 
Why was Status not adopted? 

Public Access Limited discussion Central purpose 
Was historical public use fully 

considered? 

 

3. Degree of Annexation 

The CSO analysis appears to accept that the causeway is physically annexed. 

The RFA agrees. 

The structure is clearly permanent. 

However, permanence alone does not identify ownership. 

The question remains: 

To what land has the structure become annexed? 

This question cannot be answered solely by examining the structure itself. 

It requires examination of: 

 surrounding tenure; 

 historical purpose; 

 road function; 

 cadastral evidence; 

 and Crown interests. 
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4. Purpose of Annexation 

Purpose is generally regarded as one of the most important aspects of fixture analysis. 

The available evidence demonstrates that the causeway: 

✓ carries traffic 

✓ crosses water 

✓ continues the road 

✓ provides public access 

✓ serves transport 

These characteristics strongly indicate a transport purpose. 

The alternative interpretation therefore asks: 

Was the causeway constructed primarily to improve adjoining private land? 

Or 

Was it constructed primarily to carry an access route across a Crown waterway? 

The released material does not clearly explain how these competing purposes were evaluated. 

5. The Public Road Question 

Perhaps the strongest practical issue concerns the adjoining Council road. 

The causeway derives its utility from that road. 

Without the road: 

 vehicles cannot reach the causeway; 

 public access ceases; 

 the transport function largely disappears. 

This raises an obvious question. 

If the causeway depends upon the road for its function, why should the fixture not be regarded as 

serving the road? 

Viewed objectively: 

Road 

↓ 

Causeway 
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↓ 

Transport Corridor 

appears at least as plausible as: 

Private Land 

↓ 

Benefit 

↓ 

Causeway 

6. Cadastral Considerations 

The alternative interpretation gives greater weight to cadastral evidence. 

The material presently available indicates: 

• NSW Land Registry Services considered the causeway outside Lot 2 DP12290. 

• Crown Lands Status considered the crossing Crown land. 

• Crown Lands reaffirmed that position. 

If accepted, these assessments raise a further question. 

Can a fixture become annexed to land that the cadastral evidence suggests lies outside the adjoining 

freehold title? 

The released material does not fully explain this relationship. 

7. Crown Waterway 

The earlier government assessments consistently recognised Crown waterway interests. 

The alternative interpretation therefore asks: 

Should the analysis first determine the tenure of the land upon which the causeway is situated 

before considering annexation? 

This question appears fundamental because the object of annexation may depend upon the legal 

status of the underlying land. 

8. Historical Function 

The causeway has historically been used by: 

• landholders; 

• Aboriginal communities; 
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• recreational fishers; 

• local residents; 

• visitors; 

• Government. 

Its function has consistently been that of a crossing. 

It has not functioned solely as an improvement serving adjoining freehold land. 

This broader public function may therefore be relevant when objectively considering the purpose of 

annexation. 

9. Addisons Letter 

The released Addisons correspondence introduced several factual propositions concerning: 

 historical existence; 

 mapping; 

 ownership. 

Some of those propositions remain open to examination when compared with: 

 deposited plans; 

 Certificates of Title; 

 NSW Land Registry Services advice; 

 Crown Lands Status reports. 

The RFA respectfully submits that where factual assumptions underpin legal advice, transparency 

regarding those assumptions is essential. 

10. Broader Administrative Consequences 

The significance of this issue extends beyond Coopers Island. 

If public infrastructure constructed over Crown waterways can become annexed to adjoining 

freehold land through fixture analysis, similar questions may arise concerning: 

 causeways; 

 flood crossings; 

 bridges; 

 road embankments; 

 levees; 
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 access crossings; 

throughout New South Wales. 

The concern is not that the CSO advice creates legal precedent. 

Rather, it may establish an administrative approach capable of influencing future tenure decisions. 

11. Questions the Committee May Wish to Consider 

The Committee may wish to seek further evidence regarding: 

1. Why was the NSW Land Registry Services advice not expressly reconciled? 

2. Why did Crown Lands Status maintain a different position? 

3. What prompted referral to the Crown Solicitor? 

4. Was the "fixture to the road corridor" interpretation considered? 

5. Was the causeway's historical transport function fully evaluated? 

6. What weight was given to public access? 

7. Was Aboriginal use considered? 

8. Why was the Addisons factual material accepted in preference to competing cadastral 

assessments? 

9. What guidance now exists for similar structures elsewhere in NSW? 

10. Does the Department consider the CSO analysis applicable to other causeways situated on 

Crown waterways? 

12. Conclusions 

The purpose of this annexure has not been to determine ownership of the Coopers Island Causeway. 

Rather, it has demonstrated that the available material appears capable of supporting two 

competing applications of the same legal doctrine. 

One interpretation focuses primarily upon the benefit to adjoining freehold land. 

The other places greater emphasis upon: 

 public road function; 

 Crown waterway setting; 

 cadastral evidence; 

 Crown Lands Status determinations; 

 and the historical role of the causeway as public transport infrastructure. 
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The existence of these competing analytical pathways does not establish that either is necessarily 

correct. 

However, it does demonstrate that the tenure question is more complex than a single fixture 

analysis alone. 

Accordingly, the RFA respectfully submits that before the Department's adopted position is regarded 

as conclusively resolving the matter, there should be greater transparency regarding how these 

competing interpretations were considered and reconciled. 

The Coopers Island Causeway therefore remains an important case study in the administration of 

Crown land, the application of fixture principles to public infrastructure, and the protection of long-

standing public access throughout New South Wales. 

 

Critical Review of the Evidentiary Foundation Underpinning the Crown Solicitor's Advice 

Coopers Island Causeway 

Purpose 

This section examines the factual assumptions that appear to underpin the Crown Solicitor's Office 

(CSO) advice regarding the Coopers Island Causeway. 

It does not seek to challenge the CSO's authority to provide legal advice, nor to substitute an 

alternative legal opinion. 

Rather, it asks a narrower question: 

Did the factual material available to the Department support treating the Crown Solicitor's advice 

as the definitive resolution of the tenure issue, or did the available evidence present competing 

interpretations requiring further reconciliation? 

The analysis below compares the apparent factual foundations of the advice with other government 

records obtained through the Government Information (Public Access) (GIPA) process. 

 

Evidentiary Assessment Matrix 

Apparent Factual 

Proposition 

Evidence Supporting 

the Proposition 
Evidence Raising Questions 

Matters Requiring 

Further Examination 

The causeway 

benefits the 

adjoining 

freehold land. 

The causeway provides 

access to adjoining 

land. 

The causeway also forms part of a 

public access corridor and serves a 

transport function extending 

beyond the adjoining landholding. 

Was sufficient weight 

given to the public 

function of the 

structure? 

The causeway is Permanent Little dispute exists that it is The real question is 
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permanently 

annexed. 

construction and long-

standing existence. 

permanent. not permanence, but 

the object of 

annexation. 

The causeway is 

associated with 

Lot 2 DP12290. 

The Addisons 

correspondence 

advances this 

proposition. 

NSW Land Registry Services 

reportedly advised that the 

causeway is not part of Lot 2 

DP12290. The deposited plan does 

not appear to expressly include the 

causeway within Lots 2 or 2A. 

How was this 

apparent 

inconsistency 

reconciled? 

Historical 

existence 

supports 

annexation. 

Historical assertions 

were advanced 

regarding the age of 

the causeway. 

The underlying historical material 

supporting those assertions 

remains only partly available. 

Should the factual 

basis for those 

assertions be 

disclosed? 

Annexation is to 

adjoining private 

land. 

The structure benefits 

adjoining land. 

Crown Lands Status consistently 

regarded the crossing as Crown 

land situated on Crown waterway 

interests. 

Was annexation to 

the road corridor or 

Crown land expressly 

considered? 

 

1. Assumption: The Causeway Benefits the Adjoining Landholding 

The released advice appears to proceed on the basis that the causeway benefits the adjoining 

freehold estate. 

That proposition is understandable. 

The causeway undoubtedly facilitates access to adjoining land. 

However, the GIPA material also demonstrates that the causeway performs a broader function. 

Historically it has facilitated: 

 public passage; 

 recreational fishing access; 

 Aboriginal access; 

 local traffic movement; and 

 access across a tidal waterway. 

The question therefore becomes whether the primary purpose of the structure is private benefit or 

public transport. 

The released material does not clearly explain how these competing purposes were weighed. 
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2. Assumption: The Causeway Forms Part of Lot 2 DP12290 

One of the more significant factual propositions arising during the investigation concerns the 

relationship between the causeway and Lot 2 DP12290. 

The Addisons correspondence advances a proposition that the causeway is mapped as an extension 

of Lot 2. 

However, the RFA's review of the deposited plan, the Certificate of Title and associated cadastral 

records has not identified express depiction of the causeway within the boundaries of Lots 2 or 2A. 

More significantly, NSW Land Registry Services reportedly advised that the causeway was not part of 

Lot 2 DP12290 and appeared to form part of the bed of Tuross Lake. 

These two propositions appear difficult to reconcile. 

The released material does not clearly explain how this apparent inconsistency was resolved before 

the Department adopted its final position. 

3. Assumption: Historical Occupation Since the Mid-1800s 

The Crown Solicitor's advice refers to historical assertions concerning the age and long-standing 

existence of the causeway. 

Those assertions appear to have originated from correspondence prepared by Addisons Lawyers. 

The RFA subsequently sought access to the factual material underpinning those historical claims. 

That request was refused. 

As a consequence, the precise evidentiary basis for those historical assertions remains unavailable 

for independent examination. 

The inability to examine the historical material does not establish that the assertions are incorrect. 

However, it does limit the capacity of interested parties to test an important factual premise relied 

upon during the decision-making process. 

4. Assumption: Annexation to Adjoining Freehold Rather Than the Road Corridor 

The fixture analysis appears to focus upon the relationship between the causeway and adjoining 

private land. 

The alternative interpretation developed elsewhere in this report asks a different question. 

What infrastructure was the causeway objectively intended to serve? 

The available evidence demonstrates that the causeway: 

 continues a public road; 

 crosses a Crown waterway; 
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 functions as transport infrastructure; and 

 historically formed part of a public access route. 

Those characteristics appear equally capable of supporting an analysis that the structure serves the 

road corridor. 

The released material does not clearly indicate whether this alternative application of fixture 

principles was expressly considered. 

5. The Role of Crown Lands Status 

One of the strongest factual issues arising from the GIPA investigation concerns the consistency of 

the Crown Lands Status assessments. 

The chronology demonstrates that: 

 Crown Lands investigated the matter in 2022; 

 reaffirmed its conclusions in 2024; and 

 did not appear to depart from its original assessment. 

Those assessments were undertaken by officers responsible for land status and tenure 

investigations. 

The released material does not explain why those technical assessments ultimately gave way to a 

different legal interpretation. 

Nor does it identify any new cadastral evidence emerging between the reaffirmation of the Status 

Report and the referral to the Crown Solicitor. 

6. The NSW Land Registry Services Advice 

The advice provided by NSW Land Registry Services occupies a unique position within the 

evidentiary record. 

Unlike the Crown Solicitor's advice, it was directed toward cadastral interpretation rather than 

fixture law. 

Unlike Crown Lands Status, it focused upon title boundaries rather than Crown tenure. 

It therefore represented a separate and independent technical assessment. 

The RFA respectfully submits that greater explanation is required regarding how this advice was 

evaluated within the Department's decision-making process. 

7. The Missing Reconciliation 

Perhaps the most significant observation arising from the investigation is not that different agencies 

reached different conclusions. 
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Rather, it is that the released material does not presently contain a document that systematically 

reconciles: 

 NSW Land Registry Services advice; 

 Crown Lands Status determinations; 

 Crown reserve information; 

 Crown waterway evidence; 

 the Addisons factual assertions; and 

 the Crown Solicitor's fixture analysis. 

Such a reconciliation would ordinarily be expected where competing government assessments exist 

on a matter affecting long-standing public access. 

8. Consequences for Administrative Decision-Making 

The Committee is not required to determine ownership of the causeway. 

However, the Committee may legitimately consider whether the administrative process adequately 

tested the factual assumptions underpinning the final decision. 

Where a Department adopts one legal interpretation over competing technical assessments, public 

confidence is strengthened if the evidentiary basis for that decision is transparent and capable of 

independent review. 

The GIPA material presently available suggests that the process by which competing factual 

propositions were evaluated has not been fully documented in the public domain. 

9. Matters the Committee May Wish to Examine 

The Committee may wish to seek further evidence regarding: 

1. How the Department reconciled the NSW Land Registry Services advice with the Crown 

Solicitor's conclusions. 

2. Whether the factual propositions advanced by Addisons were independently verified. 

3. Why the Crown Lands Status determinations were not maintained. 

4. Whether alternative applications of fixture principles were considered. 

5. What advice was ultimately provided to the Minister concerning the competing technical 

assessments. 

6. Whether the Department prepared any internal document reconciling the differing factual 

and legal analyses. 
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10. Conclusions 

The RFA respectfully submits that the principal issue arising from the Coopers Island Causeway 

matter is not whether the Crown Solicitor's Office was entitled to provide legal advice. 

Rather, it is whether the factual foundation upon which that advice was considered and adopted 

was sufficiently comprehensive and transparently reconciled with the broader body of government 

evidence. 

The GIPA investigations reveal that several government agencies considered different aspects of the 

matter using different statutory responsibilities and technical expertise. Those assessments do not 

appear to have been brought together in a single documented reconciliation before the Department 

adopted the Crown Solicitor's advice as its definitive position. 

The RFA does not contend that this necessarily renders the Department's position incorrect. 

However, it does demonstrate that important factual assumptions remain open to legitimate 

examination and that further Parliamentary scrutiny is both appropriate and in the public interest. 

Ultimately, confidence in Crown land administration depends not only on the legal advice obtained, 

but on the transparency with which competing evidence is evaluated, reconciled and explained. The 

Coopers Island Causeway matter provides the Committee with an opportunity to consider whether 

current administrative processes adequately meet that standard. 

Crown Solicitors Brief GIPA 

The RFA has provided this GIPA response to the Secretariat as requested. 

As part of this GIPA response, 3 documents were withheld whilst 3rd party consultation occurred. 

One further document was released and the other two were not provided. 

I have requested this decision to be reviewed. 

Review of the Redacted Addisons Correspondence -Why Further Disclosure of the Cadastral 

Material is in the Public Interest 

One of the most significant issues arising from the GIPA process concerns the heavily redacted 

correspondence prepared by Addisons Lawyers on behalf of the adjoining landowners. 

The RFA accepts that portions of the correspondence may properly attract legal professional 

privilege where they contain legal advice, litigation strategy or confidential solicitor-client 

communications. 

However, the released material indicates that the Addisons correspondence was relied upon as part 

of the factual material considered during the Department's assessment of the tenure status of the 

Coopers Island Causeway. 

In particular, the correspondence appears to advance factual propositions concerning: 

 the cadastral relationship between the causeway and Lot 2 DP12290; 
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 historical survey interpretation; 

 the age and historical existence of the causeway; 

 historical mapping; and 

 ownership of the causeway. 

These are not merely legal submissions. 

They are factual assertions concerning land tenure, cadastral interpretation and historical 

circumstances that appear to have informed the Department's decision-making. 

Why the Redacted Material Matters 

The RFA has now reviewed: 

 the deposited plans; 

 the Certificates of Title; 

 historical survey material; 

 the Crown Lands Status reports; 

 the NSW Land Registry Services advice; and 

 the portions of the Addisons correspondence that have been released. 

Having undertaken that review, the RFA considers that several propositions advanced within the 

released portions of the Addisons correspondence remain open to legitimate question. 

For example, the Addisons correspondence appears to suggest that the causeway is mapped as an 

extension of Lot 2 DP12290. 

However, the RFA's examination of DP12290 and the associated Certificates of Title has not 

identified express depiction of the causeway within the boundaries of Lots 2 or 2A. 

Similarly, NSW Land Registry Services reportedly advised that the causeway was not part of Lot 2 

DP12290 and appeared instead to form part of the bed of Tuross Lake. 

These competing interpretations highlight why the underlying factual material is important. 

If the Department relied upon factual assertions contained within the Addisons correspondence 

when determining the tenure status of the causeway, those factual assertions should be capable of 

independent examination and comparison with the broader cadastral record. 

The Distinction Between Legal Advice and Factual Material 

The RFA is not seeking disclosure of privileged legal advice. 

Nor is it seeking disclosure of legal strategy or confidential communications between solicitor and 

client. 
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Rather, the RFA seeks disclosure of the underlying factual material upon which legal submissions 

appear to have been based. 

There is an important distinction between: 

 legal advice concerning the effect of particular facts; and 

 the facts themselves. 

The former may properly attract legal professional privilege. 

The latter, particularly where relied upon in public administration, may attract a significant public 

interest in disclosure. 

Historical survey information, cadastral interpretation, title references, historical maps and 

descriptions of physical infrastructure are matters capable of independent verification. 

They are not inherently privileged simply because they are reproduced within correspondence 

prepared by a solicitor. 

Public Interest Considerations 

The tenure status of the Coopers Island Causeway has implications extending well beyond the 

adjoining landowner. 

The matter concerns: 

 long-standing public access; 

 Crown land administration; 

 recreational fishing access; 

 Aboriginal access; 

 and the management of public infrastructure. 

The Department has adopted the Crown Solicitor's advice as its definitive position. 

Where that advice appears to rely upon factual propositions advanced by a third party, there is a 

strong public interest in allowing those factual propositions to be independently examined. 

This is particularly so where earlier government assessments, including those of NSW Land Registry 

Services and Crown Lands Status Branch, appear to have reached materially different conclusions. 

Outstanding Questions 

The released material leaves several important factual questions unresolved. 

These include: 

 What cadastral evidence did Addisons rely upon in asserting that the causeway formed part 

of Lot 2 DP12290? 
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 What historical plans or survey records supported the assertion that the causeway existed 

from the mid-1800s? 

 Were those historical sources independently verified by the Department? 

 How were those assertions reconciled with the NSW Land Registry Services advice? 

 How were they reconciled with the Crown Lands Status Reports? 

Without access to the underlying factual material, these questions cannot be independently 

assessed. 

Recommendation 

The RFA respectfully recommends that the Committee consider requesting that the Department 

review the continued necessity for redacting factual cadastral and historical material contained 

within the Addisons correspondence. 

Alternatively, the Department should provide a statement identifying: 

 the cadastral material relied upon; 

 the historical records relied upon; 

 the survey evidence relied upon; and 

 the basis upon which those factual assertions were accepted in preference to competing 

government assessments. 

The RFA submits that disclosure of factual cadastral material would not undermine legal professional 

privilege. Rather, it would promote transparency in the administration of Crown land and assist the 

Committee in understanding the factual foundation upon which the Department's final position was 

reached. 
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GIPA Request Submitted on 16th June 2026 by the RFA of NSW 

Agency 

Department of Planning, Housing and Infrastructure (DPHI) 

Subject Matter 

Coopers Island Causeway – Departmental Decision-Making, Ministerial Briefings, Internal 

Deliberations and Adoption of Crown Solicitor's Advice 

Timeframe 

1 February 2024 to Present 

Scope of Application 

For the avoidance of doubt, this application does not seek: 

 the Crown Solicitor's advice itself; 

 attachments supplied to the Crown Solicitor's Office; 

 documents already released through previous GIPA applications; or 

 documents that merely duplicate material previously released under GIPA.CSO.003 or 

associated applications. 

Rather, this application is directed to records created, received or held elsewhere within the 

Department of Planning, Housing and Infrastructure relating to the Department's internal 

consideration, assessment, escalation, review, adoption and implementation of the Crown Solicitor's 

advice concerning the Coopers Island Causeway. 

The basis for this application is that the material released to date indicates involvement by 

numerous business units and decision-makers extending beyond Crown Lands, including Crown 

Lands Status Branch, Crown Lands regional staff, Departmental Legal, senior departmental 

executives, the Deputy Secretary's Office and potentially the Minister's Office. 

It therefore appears likely that relevant records exist outside the scope of documents previously 

released through the Crown Solicitor's Office GIPA process. 

Documents Requested 

Records Leading to the Referral to the Crown Solicitor's Office 

All records, correspondence, file notes, meeting notes, internal memoranda, briefing notes, emails, 

discussion papers and recommendations concerning the decision to seek advice from the Crown 

Solicitor's Office regarding the Coopers Island Causeway. 

This includes documents discussing: 

 why Crown Solicitor advice was considered necessary; 
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 concerns regarding existing Crown Lands Status determinations; 

 perceived deficiencies in previous tenure assessments; 

 alternative options considered; 

 requests for legal review; 

 instructions from senior officers; 

 discussions regarding Budget Estimates; 

 discussions involving the Deputy Secretary or Minister's Office. 

Consideration of Earlier Crown Lands Status Assessments 

All records discussing, reviewing or assessing: 

 the Crown Lands Status Report dated 17 February 2022; 

 the advice provided by Adam Fennell dated 16 February 2024; 

 Crown Lands Status Branch conclusions regarding the causeway; 

 Crown waterway determinations; 

 Crown reserve determinations; 

 road status determinations; 

 whether those assessments remained valid; 

 whether those assessments should continue to be relied upon. 

Ministerial Briefings and Ministerial Communications 

All documents prepared for, provided to, or discussing: 

 the Minister; 

 the Minister's Office; 

 Ministerial advisers; 

 the Deputy Secretary; 

 the Secretary; 

 Executive Directors; 

in relation to: 

 Coopers Island Causeway; 
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 Crown Solicitor advice; 

 tenure status; 

 public access issues; 

 community concerns; 

 Budget Estimates; 

 recreational fishing access concerns; 

 stakeholder concerns. 

Including but not limited to: 

 Ministerial briefs; 

 executive briefs; 

 Ministerial updates; 

 speaking notes; 

 Q&A briefs; 

 issue briefs; 

 status reports; 

 correspondence seeking updates; 

 responses provided to the Minister's Office. 

Departmental Consideration of the Crown Solicitor's Advice 

All records created following receipt of the Crown Solicitor's advice discussing: 

 the implications of the advice; 

 whether the advice should be accepted; 

 whether the advice should be challenged; 

 whether further legal advice should be sought; 

 whether further survey work should be undertaken; 

 whether further cadastral investigations should occur; 

 whether alternative tenure interpretations remained available. 

Including: 
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 meeting records; 

 briefing notes; 

 internal emails; 

 file notes; 

 recommendations; 

 legal assessments; 

 executive discussions. 

Reconciliation of Competing Government Advice 

All records discussing how the Department reconciled: 

 the Crown Solicitor's advice; 

 the 2022 Crown Lands Status Report; 

 Adam Fennell's February 2024 advice; 

 NSW Land Registry Services advice dated 4 September 2018; 

 public road records; 

 Crown waterway records; 

 Crown reserve records; 

 survey evidence; 

 cadastral evidence. 

This includes any documents discussing inconsistencies, competing interpretations or differing 

conclusions between agencies or business units. 

NSW Land Registry Services Advice 

All documents discussing: 

 the NSW Land Registry Services advice dated 4 September 2018; 

 whether the advice was known to the Department; 

 whether the advice was considered; 

 whether the advice was provided to the Crown Solicitor; 

 how the advice was reconciled with the Department's current position; 

 whether any later advice superseded or contradicted that advice. 
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Executive and Senior Officer Discussions 

All records of meetings, discussions, file notes, telephone attendance notes or communications 

involving: 

 Executive Directors; 

 Directors; 

 Deputy Secretaries; 

 the Secretary; 

 Crown Lands executives; 

 Departmental Legal officers; 

where Coopers Island Causeway was discussed. 

Adoption of the Department's Final Position 

All records explaining, documenting or recommending: 

 adoption of the Crown Solicitor's advice; 

 the Department's final position regarding ownership of the causeway; 

 cessation of the proposed road title process; 

 discontinuation of any tenure investigations; 

 discontinuation of any road-opening proposals; 

 updates to departmental records or spatial systems; 

 communication of the Department's final position to external stakeholders. 

Public Access Implications 

All records discussing: 

 impacts on public access; 

 recreational fishing access; 

 boating access; 

 Crown road access; 

 Aboriginal cultural access; 

 community concerns; 
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 responses to representations from community groups, Eurobodalla Shire Council, 

recreational fishing organisations or Members of Parliament. 

Public Interest Considerations 

This application concerns the administration of Crown land, public roads, Crown waterways, public 

access to tidal waterways and the Department's decision-making processes. 

The information sought will assist in understanding: 

 how the Department moved from earlier Crown Lands Status determinations to its current 

position; 

 how competing government assessments were considered and reconciled; 

 what information was provided to the Minister; 

 and how decisions affecting long-standing public access to waterways were reached. 

The release of this information would promote transparency, accountability and public confidence in 

the administration of Crown land and public access matters. 

Preferred Form of Access 

Electronic copies of all documents. 

Where exemptions are considered applicable, I request: 

 partial release wherever reasonably practicable; 

 schedules identifying all withheld documents; 

 and specific reasons for any refusal or redaction. 

 

GIPA Team Response 22nd June 2026 

Government Information (Public Access) Act 2009 – Request for Refinement  

  

Dear Mr Konstantaras obo Recreational Fishing Alliance NSW 

 

I refer to your application, under the Government Information (Public Access) Act 

2009 (GIPA Act), requesting the following information:  

 
Coopers Island Causeway – Departmental Decision-Making, Ministerial Briefings, Internal Deliberations and 

Adoption of Crown Solicitor's Advice 

 

Timeframe 

1 February 2024 to Present 

 

Scope of Application 

For the avoidance of doubt, this application does not seek: 

•       the Crown Solicitor's advice itself; 
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•       attachments supplied to the Crown Solicitor's Office; 

•       documents already released through previous GIPA applications; or 

•       documents that merely duplicate material previously released under GIPA.CSO.003 or associated 

applications. 

 

Rather, this application is directed to records created, received or held elsewhere within the Department of 

Planning, Housing and Infrastructure relating to the Department's internal consideration, assessment, 

escalation, review, adoption and implementation of the Crown Solicitor's advice concerning the Coopers Island 

Causeway. 

 

The basis for this application is that the material released to date indicates involvement by numerous business 

units and decision-makers extending beyond Crown Lands, including Crown Lands Status Branch, Crown 

Lands regional staff, Departmental Legal, senior departmental executives, the Deputy Secretary's Office and 

potentially the Minister's Office. 

 

It therefore appears likely that relevant records exist outside the scope of documents previously released 

through the Crown Solicitor's Office GIPA process. 

 

Documents Requested 

1. Records Leading to the Referral to the Crown Solicitor's Office 

All records, correspondence, file notes, meeting notes, internal memoranda, briefing notes, emails, discussion 

papers and recommendations concerning the decision to seek advice from the Crown Solicitor's Office 

regarding the Coopers Island Causeway. 

This includes documents discussing: 

•       why Crown Solicitor advice was considered necessary; 

•       concerns regarding existing Crown Lands Status determinations; 

•       perceived deficiencies in previous tenure assessments; 

•       alternative options considered; 

•       requests for legal review; 

•       instructions from senior officers; 

•       discussions regarding Budget Estimates; 

•       discussions involving the Deputy Secretary or Minister's Office. 

2. Consideration of Earlier Crown Lands Status Assessments 

All records discussing, reviewing or assessing: 

•       the Crown Lands Status Report dated 17 February 2022; 

•       the advice provided by Adam Fennell dated 16 February 2024; 

•       Crown Lands Status Branch conclusions regarding the causeway; 

•       Crown waterway determinations; 

•       Crown reserve determinations; 

•       road status determinations; 

•       whether those assessments remained valid; 

•       whether those assessments should continue to be relied upon. 

3. Ministerial Briefings and Ministerial Communications 

All documents prepared for, provided to, or discussing: 

•       the Minister; 

•       the Minister's Office; 

•       Ministerial advisers; 

•       the Deputy Secretary; 

•       the Secretary; 

•       Executive Directors; 

in relation to: 

•       Coopers Island Causeway; 

•       Crown Solicitor advice; 

•       tenure status; 

•       public access issues; 

•       community concerns; 

•       Budget Estimates; 

•       recreational fishing access concerns; 

•       stakeholder concerns. 

Including but not limited to: 
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•       Ministerial briefs; 

•       executive briefs; 

•       Ministerial updates; 

•       speaking notes; 

•       Q&A briefs; 

•       issue briefs; 

•       status reports; 

•       correspondence seeking updates; 

•       responses provided to the Minister's Office. 

4. Departmental Consideration of the Crown Solicitor's Advice 

All records created following receipt of the Crown Solicitor's advice discussing: 

•       the implications of the advice; 

•       whether the advice should be accepted; 

•       whether the advice should be challenged; 

•       whether further legal advice should be sought; 

•       whether further survey work should be undertaken; 

•       whether further cadastral investigations should occur; 

•       whether alternative tenure interpretations remained available. 

Including: 

•       meeting records; 

•       briefing notes; 

•       internal emails; 

•       file notes; 

•       recommendations; 

•       legal assessments; 

•       executive discussions. 

5. Reconciliation of Competing Government Advice 

All records discussing how the Department reconciled: 

•       the Crown Solicitor's advice; 

•       the 2022 Crown Lands Status Report; 

•       Adam Fennell's February 2024 advice; 

•       NSW Land Registry Services advice dated 4 September 2018; 

•       public road records; 

•       Crown waterway records; 

•       Crown reserve records; 

•       survey evidence; 

•       cadastral evidence. 

This includes any documents discussing inconsistencies, competing interpretations or differing conclusions 

between agencies or business units. 

6. NSW Land Registry Services Advice 

All documents discussing: 

•       the NSW Land Registry Services advice dated 4 September 2018; 

•       whether the advice was known to the Department; 

•       whether the advice was considered; 

•       whether the advice was provided to the Crown Solicitor; 

•       how the advice was reconciled with the Department's current position; 

•       whether any later advice superseded or contradicted that advice. 

7. Executive and Senior Officer Discussions 

All records of meetings, discussions, file notes, telephone attendance notes or communications involving: 

•       Executive Directors; 

•       Directors; 

•       Deputy Secretaries; 

•       the Secretary; 

•       Crown Lands executives; 

•       Departmental Legal officers; 

where Coopers Island Causeway was discussed. 

8. Adoption of the Department's Final Position 

All records explaining, documenting or recommending: 

•       adoption of the Crown Solicitor's advice; 

•       the Department's final position regarding ownership of the causeway; 
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•       cessation of the proposed road title process; 

•       discontinuation of any tenure investigations; 

•       discontinuation of any road-opening proposals; 

•       updates to departmental records or spatial systems; 

•       communication of the Department's final position to external stakeholders. 

9. Public Access Implications 

All records discussing: 

•       impacts on public access; 

•       recreational fishing access; 

•       boating access; 

•       Crown road access; 

•       Aboriginal cultural access; 

•       community concerns; 

•       responses to representations from community groups, Eurobodalla Shire Council, recreational fishing 

organisations or Members of Parliament. 

 

 

Advice received from the Department’s Crown Lands branch indicates that processing your 

application would require an unreasonable and substantial diversion of the Department’s 

resources. 

 

The work required includes locating and retrieving the information, converting to pdf, 

numbering, watermarking, scheduling and examining relevant records, weighing up the 

balance of public interest factors and making a decision about release. It may also include 

work to delete parts of the records or to consult with third parties. More than one notice of 

decision may be required if any third parties object. The time required to complete those 

functions has been estimated at over 58 hours and is set out in the following table.  

  

Task  

Time estimated   

Hours 

File searches locating and retrieving documents 

 

 (5-7 team network drives, status branch, lands 

stakeholder relations, DPE Maps, Ministers 

office, Dep Sec Office, Secretary, legal, survey, 

comms team plus 20+ personal drives)  

 

 Search Content Manager (Department’s record 

keeping system) – House folder notes, budget 

estimates, Ministers Officer, Secretary, Dep Sec, 

ED meeting records, status and legal advice, 

customer enquiries and responses, third party 

consultations and communications 

 

 Searching 20+ email accounts 

 31 

Assessment of documents, identification of third parties, 

examining relevant page (based off 200 documents)  

 15 

Preparation of schedule   3 

Consultation with third parties (estimate 3 third parties 

at 2 hours per consultation) 

 6 

Preparation and notification of decision    3 

Total estimated time   58 

  



63 |  P a g e
 

The Department can refuse to deal with an access application under section 60(1)(a) of the 

GIPA Act, if dealing with the application would require an unreasonable and substantial 

diversion of resources. In making this assessment, the Department is also entitled to consider 

section 60(3) of the GIPA Act, which provides that an agency is entitled to treat two or more 

applications as a single application if they are related and made by the same applicant. I am 

therefore mindful of the time already spent by the Department in responding to your previous 

applications when considering whether processing your latest application would be an 

unreasonable and substantial diversion of the Department’s resources.  

 

In regards to section 60(3) of the GIPA Act, I wish to note that you have made the following 

applications with the Department:-  

  

 

GIPA 

reference 

Information requested Decision 

26-3872  I am seeking a copy of the Crown Licence Number 594373 

 

The location of the land is a Causeway between 2 lots of land. 

Lot 2 DP 12290 and Lot 1 DP125456. I understand there is a 

Crown Licence over this causeway. Number 594373. It is in 

the Eurobodalla Shire Council 

 

I am not seeking any personal information, but all other 

information under this Crown Licence. 

 

Information to cover the period from: 01/01/2025 to 

05/07/2025 

Refused in full – 

Section 14, 3(f), 

2(e), 2(f) 

26-4088  Access to Crown Licence 594373 relating to the causeway 

between Lot 2 DP 12290 and Lot 1 DP 125456. 

 

This has already been refused once. 

 

Applicant: Stan Konstantaras, Recreational Fishing Alliance 

of NSW 

GIPA Ref: 26-3872 

Decision maker: Amber Wilson 

Date of decision: 14 August 2025 

 

I have now resubmitted this with an attached document that 

outlines why this information should be provided. 

Another refusal will allow me to apply for a review in the 

allocated time frame. 

A review of the document might ultimately see the 

information released. 

 

Information requesting date from 2025-12-01 to 2025-12-02 

Refused to deal 

– Section 

58(1)(e) and 

60(1)(b) – 

previously dealt 

with 

substantially 

same request 

and have no 

reason to believe 

a different 

decision would 

be made . 

26-3872 

(internal 

review) 

 Decision 26-

3871 upheld 

26-4088  Ongoing - 
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(external 

review 

IPC)  

review with IPC  

26-4310 Coopers Island Causeway / Coopers Island Road / DP12290 

/ Crown Solicitor’s Advice dated 2 August 2024 

Information Requested: 

I seek access to documents held by NSW Crown Lands that 

were provided, supplied, transmitted, relied upon, attached, 

referred to, summarised or otherwise made available to the 

Crown Solicitor’s Office in connection with the preparation 

of legal advice relating to the Coopers Island Causeway 

and/or Coopers Island Road, including the advice dated 2 

August 2024. 

Without limiting the scope of this request, the documents 

sought include: 

Any formal brief, instruction memorandum, request for 

advice or covering correspondence sent to the Crown 

Solicitor’s Office; 

Any survey plans, cadastral plans, title plans, deposited 

plans, parish maps, Crown plans, GIS mapping, aerial 

imagery or tenure maps provided to the Crown Solicitor’s 

Office; 

Any internal Crown Lands reports, tenure assessments, 

survey assessments, file notes, briefing notes or memoranda 

provided to or relied upon in briefing the Crown Solicitor’s 

Office; 

Any documents referring to: 

• DP12290; 

• Lots 2 and 2A; 

• Lot 1 or public road references; 

• Portion 21; 

• Crown Plan 2218-3040; 

• Mean High Water Mark determinations; 

• Crown Licence 59437; 

• the status of the causeway as Crown land, private land or 

road infrastructure; 

• fixture analysis or tenure interpretation relating to the 

causeway; 

 

Any communications between Crown Lands and: 

• Eurobodalla Shire Council; 

• NSW DPI Fisheries; 

• Land Registry Services; 

• registered surveyors; 

• external consultants; 

 

which were subsequently relied upon or provided to the 

Crown Solicitor’s Office in relation to the matter; 

Any schedules, annexures, attachments or appendices 

accompanying material provided to the Crown Solicitor’s 

Refused  

Section 58(1)(c) 

- information 

already made 

available  

Section 

59(1)(d)  - 

available to the 

applicant as the 

applicant has 

already been 

provided with 

access to the 

information and 

the agency has 

no reason to 

believe the 

information is 

no longer in the 

applicant’s 

possession 



65 |  P a g e
 

Office; 

Any documents identifying or describing the factual 

assumptions relied upon by Crown Lands in seeking the 

advice. 

Timeframe Requested: 

1 January 2018 to present. 

Clarification and Scope: 

This request is directed specifically toward the factual, 

survey, cadastral, tenure and briefing material relied upon in 

obtaining the Crown Solicitor’s advice, rather than the legal 

advice itself. 

Information requesting date from 

2018-01-01 

Information requesting date to 

2026-05-13 

 

 

At the present time, the Information Access Unit is processing approximately 50 GIPA 

applications by 5 staff members as well as fulfilling other functions that are the responsibility 

of the Unit.   

In addition, the resources of the search area are limited as they are currently dealing with a 

high volume of work.  Therefore, your application in its current terms is considered to 

be unreasonable to deal with at this time.   

 

However, section 60(4) of the GIPA Act requires the Department to provide a reasonable 

opportunity for an applicant to amend the application. Accordingly, I invite you to amend 

your application as follows:-  

1. Avoid phrases such as “all documents relating to” or “all records”. The Department 

may hold documents that answer your queries without having to retrieve and assess 

every document on the subject.  

2. Narrow the scope by excluding any records where Legal Professional Privilege may 

be claimed.   

3. Exclude documents falling within Schedule 1 of the Act, Information for which there 

is a conclusive presumption of overriding public interest against disclosure. For 

example, documents considered to be Cabinet Information and/or Legal Professional 

Privilege.  

4. Define a shorter date range.  

5. Nominate specific information, if known (e.g. Decision briefings and associated only 

for a shorter time frame)  

6. Limit the types of records requested (“record” under the GIPA Act means any 

document or other source of information compiled, recorded or stored in written form 

or by electronic process, or in any other manner or by any other means. Records 

include letters, submissions, reports, emails, maps, photos, audio and visual 

recordings etc.).  

 

You may have other ideas for reducing the scope. I invite you to contact me to discuss 

amending your application so that it is no longer an unreasonable and substantial diversion of 

resources to process.   
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If no advice to the contrary is received by 6 July 2026, your request will be decided based on 

the original scope of your application and it may be refused.   

 

Processing charges of $30 per hour are also likely to apply. Once your response is received, 

you will be notified in writing of the estimated charge and requested to pay an advance 

deposit, if applicable.   

  

The period of time between the date of this request and receipt of a scope satisfactory to the 

Department is not taken into account in calculating the number of days taken to deal with 

your application.  

 

If you wish to discuss this issue or have any questions relating to your request, please do not 

hesitate to contact me.  

 

Kind regards 

Carla Johnson  
Senior Information Access Officer  
Strategic Services and Advice 
Department of Planning, Housing and Infrastructure 

  
T: 02 6360 8471 E: carla.johnson@dphi.nsw.gov.au 

 
 dphi.nsw.gov.au 

 

  

 

Request for the Committee to Obtain Departmental Records 

The RFA respectfully requests that the Committee consider exercising its powers to obtain the 

relevant departmental records directly through a Call for Papers or, if considered appropriate, by 

recommending that the Legislative Council utilise its powers under Standing Order 52. 

Following the lodging of a comprehensive GIPA application seeking documents relating to the 

Department's internal decision-making concerning the Coopers Island Causeway, the Department 

advised that processing the request would require searches across numerous business units, 

including Crown Lands Status Branch, regional Crown Lands staff, Departmental Legal, Survey, 

Executive offices, the Deputy Secretary's Office, the Secretary's Office, the Minister's Office, multiple 

departmental record management systems and more than twenty individual email accounts. The 

Department estimated that processing the application would require in excess of 58 hours and 

indicated that the volume of potentially relevant material was too substantial to process within the 

normal GIPA framework. 

Importantly, the Department has not suggested that these records do not exist. Rather, it has 

confirmed that locating, reviewing and assessing the documents would require a substantial 

commitment of departmental resources. The Department's response strongly suggests that 

mailto:carla.johnson@dphi.nsw.gov.au
https://www.dphi.nsw.gov.au/
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extensive records exist concerning the referral to the Crown Solicitor's Office, internal deliberations, 

ministerial briefings, executive discussions, consideration of competing tenure advice and the 

Department's adoption of its final position. 

The RFA submits that these documents are directly relevant to the Committee's Terms of Reference. 

In particular, they may assist the Committee in understanding: 

 why the matter was referred to the Crown Solicitor's Office after earlier Crown Lands Status 

determinations had concluded that the causeway formed part of Crown land; 

 how the Department reconciled competing advice from NSW Land Registry Services, Crown 

Lands Status Branch and the Crown Solicitor's Office; 

 what advice was provided to the Minister and senior departmental executives; 

 whether alternative options, including negotiated land swaps, compulsory acquisition or 

other public access solutions, were properly considered; and 

 how the Department ultimately adopted the Crown Solicitor's advice as its administrative 

position despite the existence of competing government assessments. 

Unlike the GIPA process, the Committee possesses broader powers to obtain documents that are 

directly relevant to its inquiry. The RFA respectfully submits that the exercise of those powers would 

assist the Committee in establishing a complete and transparent understanding of the Department's 

decision-making process and would significantly reduce the burden otherwise placed upon 

community organisations attempting to reconstruct that process through multiple GIPA applications. 

The RFA therefore respectfully requests that the Committee consider obtaining these records 

directly as part of its inquiry. Access to this material would assist the Committee in determining 

whether public access considerations were adequately examined, whether competing government 

advice was properly reconciled, and whether reforms to Crown land administration and public 

access decision-making are warranted. 

 




